CHAPTER 17


AFFIDAVIT OF KEVIN THOMPSON IN SUPPORT OF HIS OBJECTION TO JUDGE MANZI AS PRESIDING JUDGE OF HIS CHILD CUSTODY CASE

I, Kevin Thompson, hereby depose and state as follows:

1.
I object to Judge Manzi presiding over this case.  It is my contention that an honorable and competent judge would have recused herself based on the legitimate arguments presented in my motion to recuse.  

2.
This objection is in affidavit form to get the objection on court record and overcome Judge Manzi's usual interference with my due process right to be heard in her courtroom.

3.
The fact that Judge Manzi defied her professional duty to disqualify herself in a proceeding in which her impartiality has been reasonably questioned has convinced me that she believes that she is above the law.  

4.
If Judge Manzi is not corrupt, then she is frighteningly incompetent.  Her inability to reach a conclusion that would be obvious to any reasonable individual indicates that she lacks the reasoning skills required to be on the bench and deciding family law related matters.

5.
In 1994, the U.S. Supreme Court held that "disqualification is required if an objective observer would entertain reasonable questions about the judge's impartiality.  If a judge's attitude or state of mind leads a detached observer to conclude that a fair and impartial hearing is unlikely, the judge must be disqualified." [Emphasis added]. Liteky v. U.S., 114 S.Ct. 1147, 1162 (1994).

6.
Courts have repeatedly held that positive proof of the partiality of a judge is not a requirement, only the appearance of partiality.  Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 108 S.Ct. 2194 (1988)  "What matters is not the reality of bias or prejudice but its appearance."  United States v. Balistrieri, 779 F.2d 1191 (7th Cir. 1985) 

7.
Judicial Code, 28 U.S.C. §455(a), "requires a judge to recuse herself in any proceeding in which her impartiality might reasonably be questioned."  Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989).  In Pfizer Inc. v. Lord, 456 F.2d 532 (8th Cir. 1972), the Court stated "it is important that the litigant not only actually receive justice, but that he believes that he has received justice." 

8.
The Supreme Court has ruled and has reaffirmed the principle that "justice must satisfy the appearance of justice", Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), citing Offutt v. United States, 348 U.S. 11, 14, 75 S.Ct. 11, 13 (1954).

9.
"Recusal under Section 455 is self-executing; a party need not file affidavits in support of recusal and the judge is obligated to recuse herself sua sponte under the stated circumstances." Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989).

10.
Judges do not have discretion to NOT disqualify themselves. By law, they are bound to follow the law.  Should a judge not disqualify herself as required by law, then the judge has given another example of her "appearance of partiality" which further disqualifies the judge.  None of the orders issued by any judge who has been disqualified by law would be valid.  They are void as a matter of law, and are of no legal force or effect.

11.
"Should a judge not disqualify [her]self, then the judge is in violation of the Due Process Clause of the U.S. Constitution." United States v. Sciuto, 521 F.2d 842, 845 (7th Cir. 1996)  ("The right to a tribunal free from bias or prejudice is based on the Due Process Clause.").  

12.
The Supreme Court has also held that if a judge wars against the Constitution, or if [she] acts without jurisdiction, [she] has engaged in treason to the Constitution.  If a judge acts after [she] has been automatically disqualified by law, then [she] is acting without jurisdiction, and that suggests that [she] is then engaging in criminal acts of treason.  Courts have repeatedly ruled that judges have no immunity for their criminal acts.

13.
It was stated in the U.S. Supreme Court case, Pierson v. Ray, that "when a judge acts intentionally and knowingly to deprive a person of his constitutional rights, she exercises no discretion or individual judgment.  She acts no longer as a judge, but as a minister of her own prejudices."

14.
It is written on a wall inside our federal courthouse that "Justice is but truth in action."  How can I expect justice to happen before a judge who defiantly refuses to look at the evidence or hold those who attempt to deceive the court accountable?

15.
It states in Massachusetts General Law, Chapter 268 that anyone who swears or affirms falsely in a judicial proceeding shall be guilty of perjury and shall be punished by fine, imprisonment, or both.  

16.
It has been the failure of the judges in my case to hold the parties accountable to the laws regarding perjury that has given the Mother and her attorneys the freedom to allege anything. 

17.
This negligence is a disgrace.  It is as if family court judges just assume that the parents and attorneys are going to lie so why bother holding them accountable.  Then, it is assumed that the truth must lie somewhere in the middle.  

18.
In this specific case, the truth does not lie somewhere in the middle.  The truth is EXACTLY what I have stated in court and what I wrote in my affidavit that was filed with this complaint.  I have not said a single word in a family courtroom that was not truthful because, among other things, the actual facts of this case overwhelmingly support my position.  

19.
On a recent trip to court, Attorney Dow tried to slander me with the claim that I have been in contempt of court on numerous occasions.  On December 1, 2006, she slandered me with the claim that I screamed, swore, and threatened her over the phone.  When I attempted to expose these crimes of fraud on the court, Judge Manzi would not allow it.  

20.
This response has sent a clear message to the Mother and her attorney that they are not only in a favored position to influence Judge Manzi, but that they are free to deceive her as well.  

21.
It is truly pathetic that I need to remind Judge Manzi that perjury and suborning perjury are crimes.  It has been repeatedly held that courts have the inherent power to revoke judgments obtained by fraud.  See Jose v. Lyman, 316 Mass. 271, 280 (1944); Rockdale Mgmt. Co. v. Shawmut Bank, N.A., 418 Mass. 596, 598 (1994); Gray v. Commissioner of Rev., 422 Mass. 666, 672-673 (1996); Winthrop Corp. v. Lowenthal, 29 Mass. App. Ct. 180, 184 (1990); Matter of Neitlich, 413 Mass. 416, 423 (1992).

22.
Common to these cases is the notion that judges have the authority to fashion remedies that will protect the integrity of the courts and discourage the public from using the courts to perpetuate fraudulent schemes. See Munshani v. Signal Lake Venture Fund II, LP, supra.
23.
Judge Manzi and Judge Digangi not only tolerate fraud, but encourage it.  The fact is that the only parent with a reason to lie is the one who will not get the desired outcome with the truth.  

24.
I have no reason to lie because every fact in this case confirms that I am the fitter parent.  And I will swear to that not only on the "un-enforced" oath that we take in family court, but on the life of my son, the soul of my deceased mother, and any lie detector that the court would like to hook me up to. 

25.
On the other hand, [the Mother] has responded to every threat to her selfish custody arrangement with a dishonest, unethical stunt.  

26.
Initially, I wanted to believe that Judge Manzi denied my motion to recuse to correct an unjust ruling and prove to me that I am wrong and that she can be impartial.  Her recent court actions have confirmed that I was mistaken.  

27.
On December 1, 2006, at a hearing held to respond to the Mother's motion to continue the pretrial conference, Judge Manzi revealed exactly how she plans to railroad me at the trial on my complaint for modification of the child custody orders.

(1)
She intends to blindly believe what ever Attorney Dow alleges as fact on the frivolous grounds that Attorney Dow is an "officer of the court." 

(2)
She intends to prevent me from confronting Attorney Dow on the stand or presenting evidence favorable to my case to prove otherwise.

(3)
Consequently, she intends to not believe whatever I allege since my truthful version will directly contradict the fraudulent nonsense that Attorney Dow will be sharing with the court.

(4)
And lastly, she intends to minimize the evidentiary value of my email journal, kept to document the Mother's instability, immaturity, and malice with her ignorant opinion that email correspondence is not very reliable.  

28.
Although email gives a record of the exact date and time that messages are delivered, which prevented Attorney Dow from claiming that she did not receive my email notices regarding the pretrial, Judge Manzi prefers snail mail - the same snail mail that allowed Attorney Dow to claim that she never received notice from the court of the scheduled pretrial conference.

29.
Judge Manzi has talked down to me in her courtroom to claim that I am getting bad advice and that I don't understand the law.  My response to this comment is that the only bad advice that I have received has come from the hypocrites in this court system who have tried to convince me to give up my parental rights voluntarily and just go away.  

30.
And as far as my understanding of the law goes, I understand the law well enough to know that Judge Manzi and Judge Digangi's special interest-driven interpretations of the law defy the very same laws of the land that they have sworn to uphold.  

31.
All I require is what every citizen of this state should demand - a court that respects constitutional protections, a court that is honorable and impartial, a court which recognizes that litigants have a burden of proof to overcome, and a court that is gender blind and protects every father's due process rights to be heard, to confront witnesses against him, and to present evidence favorable to his case.  

32.
Thomas Jefferson wrote: We hold these truths to be self evident that all men are created equal.  Chief Justice Marshall stated in her defense of gay marriage that Massachusetts forbids the creation of second-class citizens.  What is it about these two statements that is not "self evident" to Judge Manzi and Judge Digangi, as Massachusetts family court judges?

33.
The law in every state says that both parents are equal in the eyes of the law, absent a powerful countervailing interest (ie. child abuse or neglect).  Without that compelling state interest, the court's first duty is to resolve the matter by the least restrictive, least intrusive means.  How is that not equal custody?

34.
The court cannot use discretion as the first presumption because discretion means that both the law and the facts have been exhausted. 

35.
In the family courtrooms that I have endured, the facts and the law are only referenced if they can be twisted to preserve the credibility of the Mother and her attorney's testimony.  

36.
Consequently, I am forced to plead my case in a genuine kangaroo court where the fix is in, sabotaged by Judge Manzi's complete disregard for my constitutionally-protected rights to be heard, to present evidence favorable to my case, and to confront witnesses against me. 

37.
For mothers who are seeking sole custody in Judge Manzi's courtroom, the rules are simple:

(1)
Bombard the court with lies about the father because, as the mother, Judge Manzi will believe whatever she says.

(2)
Disregard the consequences of perjury and contempt of court orders because Judge Manzi will not allow any evidence that will prove it.

(3)
And most importantly, no matter how willing the father is to resolve the case short of a trial, refuse to communicate or cooperate with him.  

38.
It is not relevant that the mother is the only one with a financial incentive to not cooperate, Judge Manzi will blame the father for the lack of cooperation, criticize him as rigid and demanding for not voluntarily going along with the program, and conclude that joint custody is not possible.

39.
Ironically, the more unethical the mother, the more likely she leaves the courtroom with sole custody because Judge Manzi will misinterpret any attempt by the father to communicate such an ugly reality to the court as a hostile act against the mother and proof that the two cannot get along.

40.
The bottom line is that if family courts had any interest at all in simplifying cases, there would be a single question asked at the onset of every contested child custody case, "Do either of you intend to prove to the court that the other parent is unfit?"  If the answer to that question is "no" from both parents, then equal parenting should be ordered immediately.

41.
Of course, if this were the rule rather than the exception, then billable litigation would be significantly reduced; the child support services department would have to be downsized; the domestic violence industry would lose customers that it gets with the incentive for mothers to make up false allegations as a court strategy; the state and the courts would lose federal funding that they get every time the child support guidelines are applied; and radical feminists would lose the lopsided playing field that they worked so hard to get with their lies and propaganda in these brainwashed family courts, where all men are evil and all women are victims.

42.
Is it any surprise at all that the only people in this state and in this country who oppose equal parenting are the well-funded groups that I just mentioned?  

43.
The other 85% of people in this country, who are not turning a profit off the crimes committed in family court, are well aware that children need both parents equally involved in their lives.

44.
Judge Manzi has made the claim that I present allegations as statements of fact.  That is not correct.  I present facts that I can substantiate.  The only individuals involved in this case who have presented allegations, more specifically lies, as statements of fact are Judge Digangi, Attorney Dow, and [the Mother].

45.
Fact: Attorney Dow has represented herself as a witness and lied about me to distract from the facts of this case and cover up her own negligence and incompetence. 

46.
Fact:  Judge Manzi has covered up Attorney Dow's perjury by denying me my right to present my evidence and confront her on the stand under oath as a witness against me.

47.
Fact: Attorney Dow has specifically lied about my behavior in communications with her.  Accusing me most recently of a nonstop verbal attack of screams, swears, and threats.

48.
Fact: Judge Manzi would not allow me to rebut this lie with the tape of the phone conversation, which I recorded specifically to protect myself from such slander.

49.
Fact: At this same hearing, Attorney Dow deceived the court with the claim that I refused to provide required notice of my request to schedule a pretrial conference.

50.
Fact: Judge Manzi refused to let me confirm with testimony and documentation that I had satisfied every legal obligation required on this matter.

51.
Fact: Judge Manzi banned a book that was not brought before the court with the required service of a summons and complaint.  In fact, the complaint has NEVER been served on me by opposing counsel.

52.
Fact: Attorney Dow has lied about this service since and ignored my repeated requests to produce this nonexistent proof of service.

53.
Fact: Judge Manzi banned a book that was not submitted into evidence by the moving party.

54.
Fact: Attorney Dow told my appellate counsel that she did submit the book into evidence in Judge Manzi's courtroom and that Judge Manzi did review it prior to her ruling.

55.
Attorney Dow is not a public servant and she does not work for the court.  She is a private attorney being paid by her client.  If she is an untouchable, unaccountable "officer of the court", as Judge Manzi calls her, to excuse her misconduct, then so am I as my own counsel.  

56.
Therefore, if Attorney Dow cannot be put on the stand as a witness against me, then neither can I.  Otherwise, Attorney Dow would enjoy favored treatment in Judge Manzi's courtroom in violation of the equal protection clause of the Fourteenth Amendment.

57.
I will be calling Attorney Dow to the stand at the trial and I will be submitting evidence that an honorable court would allow.  

58.
If Judge Manzi refuses to recuse herself and denies me my right to confront Attorney Dow as a witness against me, then I will be requesting that she produce the statutes that protect "officers of the court" from taking the stand and allow "officers of the court" to commit fraud on the court with impunity at my expense. 

59.
I have written this affidavit with the knowledge that if I am wrong and Judge Manzi is honorable, then my opinion of her as a judge should not matter in a determination of child custody.  

60.
The bottom line is that if Judge Manzi had any concern for the best interests of my son, which is supposed to be the standard for determining child custody in this state and in this country, then she would want to hear everything that both parents believe is relevant so that she could make an informed decision.

61.
This family court system has failed me and it has failed my son.  It has taken away all of my faith in the integrity, impartiality, and competence of the judiciary.  By placing my son with the significantly less fit parent, who lacks the stability to put my son's interests before her selfish agenda to punish me for our failed relationship, it has put my son in a position that will ruin his life.  And I cannot let that happen.  

62.
I will continue to do everything in my power to hold those who are illegally keeping me from my son accountable.

63.
Having to deal with this system of organized crime turns my stomach, but I have no other choice.  I have no choice because there is an innocent little boy who is counting on me to reclaim his right to a balanced relationship with his father. 

64.
To borrow a line from Edmund Burke, "All that is necessary for the triumph of evil is that good men do nothing."


Signed under the pains and penalties of perjury this 19th day of December, 2006.









________________________









Kevin M. Thompson
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