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STATEMENT OF | SSUES PRESENTED FOR REVI EW

1

Whet her the Court, specifically Judge Peter D gangi,
denied the Father his rights to due process and equal
protection under the |law by preventing the Father from
presenting ANY of his 55 exhibits that he had prepared
and pre-marked for the trial.

Whether it is possible for a conpetent and honorabl e
Court to exam ne the transcripts fromthe February 25,
2004 hearing and June 4, 2004 trial and reach the

sl ander ous concl usi ons about the Father expressed by
Judge Digangi in his closing statenent at the trial
and in his "Findings of Fact" docunent.

Whet her there was any credi ble testinony or evidence
presented at the trial that would convince an
impartial Court to ignore all of the Father's
testinony and believe everything all eged by the

Mot her .

Whether it is possible for a fit father of a child
born out of wedlock to obtain joint physical custody
in Judge Digangi's courtroomwhen a less fit nother in
a contested case sinply chooses to not cooperate or

conmmuni cate with the father



10.

11.

Whet her Judge Digangi's corrupt actions in this case
to vilify and discredit the Father represent such a
serious mscarriage of justice that they call for the
i mredi ate renoval of this judge fromthe bench

Whet her the "one size fits all" argunents and
presunptions referenced by the Courts to justify sole
custody to nothers are gender-biased and, in effect,
deny fathers due process and equal protection under

t he | aw

Whet her the Court's final order was reached w thout
applying "strict scrutiny.”

Whet her the Court's final order denies the Father his
fundanmental, inalienable right to parent and support
his child directly.

Whether it is ever in the best interests of a child to
renmove loving fathers fromthe lives of their children
to be replaced with visitation hours and cash
paynents.

Whether it is legal to deny fathers their
Constitutional right to a jury of their peers.

Whet her Judge Digangi had the jurisdiction to give the
Father's tax exenption to the Mdther on alternating

years.



STATEMENT

A RELEVANT PROCEDURAL HI STORY OF THE CASE

Sept enber 30, 2002 The Mdther files a conplaint for
cust ody, support, and visitation. The
parties settle outside of the court
systemw th a custody and support
contract drawn up by the Father and
made retroactive to Septenber 1, 2002.

March 28, 2003 In response to the Mdther's abuse of
her role as sole custodial parent and
her refusal to be flexible to changi ng
circunstances, the Father files a
conplaint for joint |egal and physical
cust ody.

April 11, 2003 The Mot her files a cross conplaint for
cust ody, support, and visitation.

May 28, 2003 After hearing, Judge Manzi enters a
tenporary order that awards sol e
custody to the Mother. The Father is
ordered to pay $615 per nmonth, which is
significantly nore than the $498 anount
cal cul at ed when adhering to the Child
Support Cuidelines. (See Addendum Al)
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August 22, 2003 The Father serves the maternal
grandnot her with a subpoena ordering
her to produce her 2002 State and
Federal Inconme Tax returns (docunents
that were initially requested on May 5,
2003).

Cct ober 8, 2003 After hearing, Judge Manzi orders the
mat er nal grandnother to respond to the
subpoena and submt copies of her 2002
State and Federal Tax returns to the
Fat her within 21 days.

Novenber 12, 2003 The Mot her and grandnot her conspire on
a phony story of verbal abuse to
justify a restraining order against the
Father. The order is obtained within
two weeks of the Court-ordered
di scl osure of the grandnother's 2002
tax returns, docunents that expose the
Mot her and grandnot her's history of
tax fraud and perjury to the Court.

Novenber 19, 2003 After hearing, the Honorable Judge
Sahagi an vacates the restraining order
and orders the parties to cone to
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a stipulation agreenent regarding
pi ck-ups and drop-offs for visitation.

Decenber 30, 2003 At the pre-trial conference, Judge
Manzi orders conpletion of the
di scovery within forty-five days and
for the parties to neet to pre-
mar k evidence. The trial is schedul ed
for June 3-4, 2004.

February 25, 2004 After hearing, Judge Manzi allows the
Mot her's notion to w thdraw counsel.
On the same day, Judge Di gangi
partially corrects the child support
order and denies the Father's request
to nove up the trial date.

May 12, 2004 Three weeks before the schedul ed
trial date, a hearing occurs on the
Mot her's notion to postpone the trial.
The notion is heard and deni ed by
Judge Manzi. At this tine, the Father
expresses concern that the trial has
been changed fromtwo to one day. Judge
Manzi assures the Father that the Court
w Il schedule a second day if the case
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cannot be resolved in one day.

May 28, 2004 The Father calls the trial departnent
one week prior to the trial to report
the status of the case as was ordered
in the pre-trial order. The Father
infornms the trial departnment that the
Mot her is in contenpt of court for not
di scl osi ng her evidence and for
ignoring several witten requests over
t he previous three nonths to neet to
pre-mark the evidence. The Father also
notifies the trial departnent that he
has pre-marked his evidence as un-
obj ect ed evi dence since the Mt her
woul d not neet to conmmunicate
otherwise. The trial departnment clerk
assures the Father that this should not
be a problem

May 28, 2004 Later that sane day, exactly one week

prior to the trial, the Father receives

the Mot her's evidence and notification
that she has hired an attorney, Debra
Dow, to represent her at the trial.

6



June 4, 2004

June 4, 2004

Her new attorney conveys her objections
to the Father's pre-nmarked evi dence by
using a copy of the Father's finalized
evidence list to "highlight" evidence
to which she objects.

On the day of the trial, the Court
clerk, Ralph Finck, will not recognize
the Father's evidence as pre-marked.

He tells the Father and the Mther's
attorney that they need to get together
to "remark"” the evidence before the
judge will hear the case.

After trial, Judge D gangi enters

his final order awarding sole |egal and
physi cal custody of the mnor child to
the Mother. The Father is given

visitation hours and a support order.

B. STATEMENT OF FACTS

BACKGROUND | NFORIVATI ON

1. Kevi n Thonpson ("Father") and the Mther are the

parents of a two-year old child, born March 20, 2002.

The Fat her

lives in Methuen and the Mother lives with



the maternal grandnother in (city withheld). Both
parents are teachers.

The Mdther noved in with the Father three nonths after
the child was born and noved out, w thout notice, two
weeks later. At the tinme that the Mther noved out of
t he hone, purchased by the Father to be the hone for
her and their son, they were engaged to be marri ed.
The parents have been fighting over custody of the
child since. The Mdither has demanded sol e custody and
t he Fat her has proposed the conpron se of 50/50 joint
physi cal custody.

The Father was Sal utatorian of his class and a three-
sport athlete at Central Catholic H gh School in

Law ence, MA. He attended the United States Naval
Acadeny in Annapolis, MD for two years under a Vice
Presidential appointnent. The Father graduated nagna
cum |l aude fromthe University of Massachusetts- Boston
with a Bachel or of Arts degree in physics. He
received his Master of Arts degree fromCalifornia
State University-Los Angel es in educational

adm ni stration and did his master's thesis on the

ef fect of one-parent vs. two-parent hones on the



behavi or and acadeni ¢ success of high school students.
The Father has an i npeccabl e professional record over
a twenty-year career as a teacher and a coach.
Excluding the Mother's attenpts over the last two
years to manufacture evidence for her case with fal se
al l egations, the Father has never been in trouble wth
t he | aw

The Fat her does not drink, snoke, or take drugs. He
has never, in any way, threatened the Mther or abused
her verbally or physically. The Father is the ol dest
of three siblings. He grewup in a loving intact,

t wo- parent home. Hi s brother, Christopher Thonpson,
is a successful business owner with a wife and three
children. His sister, Maureen Smith, is a wife and
not her to four children.

The Mt her graduated from Haverhill H gh School and
Merrimack Coll ege. She obtained her master's degree
in elenmentary education from Endicott Col | ege.

The Mot her takes nedication (Prozac) and sees a
psychiatrist for chronic depression and problens with
al cohol and an eating disorder. She has 148 absences
over her five-year tinme of enploynment at (her current
teaching job). A nunber of these absences were the

9



10.

result of two conpl ete nervous breakdowns.

There have been 19 docunented police calls to the

Mot her's hone in the first two years of the child's
life. One of these calls was made by the G andnot her,
who called the police on May 29, 2002 when she found

t he Mot her passed out with their two-nonth ol d baby.
Before the police arrived, the Mther took off drunk
wi th the baby and canme out of hiding over an hour

| ater when the police left, still visibly intoxicated
as witnessed by the Father's sister.

The Mother is a 39 year-old wonan who has |ived her
entire life with the G andnother in a single-parent
home. The Grandnot her al so takes nedi cation and sees
a psychiatrist for depression. The Mther's brother,
who recently noved off the property, has a history of
drug problens and suffers froma bipol ar di sorder that
has resulted in police-involved | ockups at a

psychi atric hospital.

COURT- RELATED FACTS PRI OR TO THE TRI AL

1

In the Father's first hearing in Famly Court on
May 28, 2003, the state-nandated child support
gui del ines were ignored, his request to present

evi dence was denied, and he was | abel ed by the Court
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as "rigid and denmandi ng" for refusing to voluntarily
give up his right to parent and his son's right to a
bal anced rel ationship wth both of his parents.

A notion for nodification of the child support order
and visitation was eventual ly heard before Judge

D gangi on February 25, 2004. Judge Digangi, who knew
not hing at all about the case, bullied the Father in
his first mnute before the Court for referring to his
son as "ny" son instead of "our" son. (February 25,
2004 Transcript, pp.3-4)

Judge Digangi refused to | ook at the Father's evidence
and did not correct the support order so that it would
adhere to the guidelines. Instead, he "winged it"
with a support order that did not reference the

Fat her's accurately conpleted child support worksheet
(Add. A2) or his proof that the Mther had commtted
perjury when conpl eting her Financial Statenents.

Al t hough the Father was not in court on this day to
present his evidence and argunents for joint physical
cust ody, Judge Digangi shared his unsolicited opinion
that the Father was wasting his tine in court because
there was no way that the court would give custody of
such a young child, even joint physical custody, to

11



the Father. H's word for word conmment was, "Can we

| ook at this case getting this issue of joint physical
custody off the table? Because, quite frankly sir, no
judge is probably going to entertain that or they'l|
hear your argunent, but | don't think you'll get very
far with it." (Id. p.19)

Judge Di gangi commented further, "Read anythi ng about
t he psychol ogy of children, and this is where it cones
from.. a young child usually at this devel opnenta
stage of its life needs to be with the nurturance of
his nmother, if there's going to be a schism between

two parents." (ld. pp.22-23)

TRI AL FACTS

1

The Mot her ignored the Court order and several witten
requests to neet to pre-mark the exhibits during the

t hree nonths when she represented herself pro se and
she did not disclose her evidence to the Father until
one week prior to the trial. This deliberate contenpt
was pardoned by the Court at the trial with a pleading
fromthe Mother's attorney for sone "indul gence"
because she had "literally" come on to the case the
previ ous week. (June 4, 2004 Transcript, p.3)

Judge Di gangi sustai ned several objections expressed

12



by the Mother's attorney that were without merit (1d.
pp. 22, 25, 31, 33- 35, 38, 44,91, 93, 94, 98, 112, 128, 131, 133),
he overruled the Father's two objections (1d. pp.19-
20,95), and he repeatedly interrupted the Father and
his one wtness to question the rel evance of testinony
and questions (l1d. pp.21, 29,92, 94, 98).

It was relevant for the Mother to question the Father
about an online personal ad, his discussions about the
Famly Court system and an engagenent ring that had
not been |isted as an asset on his Financial Statenent
(1d. pp.54-67), but it was irrelevant for the Father
to submt docunented evidence or question w tnesses
who could confirmthe Mother's history of unstable
behavi or, al cohol abuse, immaturity, and perjury.

The Father was not allowed to conmuni cate anyt hing
that occurred prior to their son's birth (1d. 94), but
the Mother falsely alleged that the Father refused

to drive the Mother to the hospital when she had a

m scarriage prior to their son's birth. This vile,
outrageous lie was not only allowed, but included as
"Fact #32" in the Court's "Findings of Fact" docunent.
Judge Digangi did not allow the Father to present or
submt ANY of his 55 pre-marked exhibits to the court.

13



The exhibits were nunbered to #108 because the Father

| abel ed every page of every docunent (Add.B). Wth the
exception of tapes, photos, and a certified letter,

t he evidence was self-contained in a three ring binder
prepared by the Father, with a copy for the Mther and
the Court, chronologically nunbered in the order that
t he Father intended to conmuni cate his evidence.

The Father's evidence included concl usive proof of the
Mot her's perjury on Financial Statenents submtted to
the Court, her bad faith Iitigation, her |ies under
oath and contained in a DSS report, her tax fraud
crinmes, and her deliberate refusal to respond to

di scovery requests or neet prior to the trial to

di scl ose and pre-mark the evi dence.

Exhi bits regarding the police record of calls to the
Mot her's home, the Mther's attendance record, teacher
salary tables, clarifying charts, Federal tax code
information relating to the dependent child deducti on,
and the tape fromthe initial My 28, 2003 hearing

bef ore Judge Manzi were anong the pre-marked exhibits
that are not part of the Court Record fromthe trial
In a trial that was scheduled for 9:00 a.m and

concl uded before 4:00 p.m, the Father did not cal

14



10.

his first witness until 2:30 p.m |In defiance of
Judge Manzi's assurance to the Father that a second
day woul d be schedul ed if needed, Judge D gangi
announced that this was a one-day trial and the case
was going to be resolved that day (1d. p.35).

Judge Digangi revealed tine and tine again that he was
not listening to the Father's case. The Father asked
his sister while on the stand whether she had ever

seen the Mdther "in a condition where she had been

drinking too much." The witness was responding to
that specific question by recounting the incident when
t he Grandnother called the police on May 29, 2002.

The Mother's attorney interrupted the testinony with
an objection. Judge Digangi sustained the objection
with the coment, "not responding to the question,

ma' am  The question was have you ever seen the nother
drinking." (1d. pp.91-92).

Judge Digangi interrupted this w tness several nore
times in md-sentence and would not |et her

communi cate coments expressed by the Mther's brother
or conmuni cate ot her epi sodes when she had seen the
Mot her intoxicated, clainmng that these incidents were

"highly irrelevant.” (1d. pp.92-94).

15



11.

12.

13.

14.

During cross-exam nation, the Father asked the Mot her
why she had |isted $550 per nonth for rent on every
Fi nanci al Statenent submitted to the court after
communicating in a May 9, 2003 letter that she does
not actually pay rent to her nother, but pays her

not her's real estate taxes and water bill in [ieu of
rent (1d. p.26).

Judge Digangi's inability to conprehend the sinpl est
of argunments was evident when the Father attenpted to
submt this May 9, 2003 letter as evidence.

The Mdther's attorney objected, feigning confusion
about this pre-marked exhibit. For the record, this
was a letter that had been disclosed to the Mther as
evi dence six nonths before the trial and listed as
"exh.2" on the Father's finalized evidence list (Id.
pp. 26-28, Add. Bl). Further, the Mdther's attorney
admtted earlier in the trial that she had revi ewed
the Father's evidence prior to the trial (1d. p.3).
Judge Digangi nmade it clear that he was not |istening
to this cross exam nation when he attenpted to clarify
the letter to the Mdther's "confused" attorney by
explaining, "I think that's a letter that he (Father)
sent to her (Mother). Is that correct?" After the

16



15.

16.

Father told himthat he was not correct and clarified

the specifics of the letter for a third tinme (Id.

26, 27), Judge Digangi nmade the statenent, "Well, |
don't know what this letter is that he's talking
about. If it's aletter sent fromher counsel to him
"1l accept it. You can present it to her and see if
she's ever seen it or if it's fair and accurate as to
her understanding." (l1d. pp.28-29)

When the Father attenpted to explain that this letter
had al ready been seen by the Mther and her attorney
because it was disclosed as pre-marked trial evidence
nmont hs before the trial, Judge Digangi cut off the

Fat her before he could comuni cate this explanation to
say, "Sir, please don't interrupt ne. This is the
trial today. It's not evidence -- anything that you
submtted to the court prior to today m ght have been
submtted for whatever purpose you submtted it at
that time. Today is the trial, so whatever other
docunents that are in the Court file are not
necessarily evidence in this trial, sir.” (ld. p. 29)
The Father contends that, throughout the trial, the
nore Judge Digangi bullied the Father, the nore he
masked his behavior with words |ike "please" and "sir"

17



17.

18.

19.

so that a witten transcript of these exchanges woul d
not convey Judge Di gangi's tone.

The only option that the Father was given to testify
was to take the stand as his own witness w thout
access to his notes and exhibits. Wen he pl eaded
with the Court that his son's future was too inportant
to "wing it" and that the Mdther's attorney was not
required to take the stand, Judge Di gangi responded,
"You're acting as your own counsel. You put yourself
in this predicanment.” (l1d. p.99-103)

The Father objected to the Haverhill DSS report with
the argunent that it was based entirely on lies,
hearsay, and on the assessnent of a wonman who had
never nmet the Father or bothered to question him It
i nvol ved an announced visit to the Mdther's hone and

t he hearsay fromindividuals who barely know the

Fat her, who were handpi cked by the Mdther for
guestioning. The DSS investigation was also initiated

by the Father so the only relevant information from

the report was that the concerns that the Father had
expressed to a Law ence DSS worker were unfounded.
This objection was overruled. (1d. pp.19-20)

Thi rd- hand hearsay when it was communi cated by a DSS

18



20.

21.

22.

worker as a witness for the nother was all owabl e, but
the Father and his one witness were not allowed to
conmuni cate comments that were nmade directly to them
by the police and the Mdther's brother.

During the Father's attenpt to render the report

credi bly worthl ess, Judge Digangi interrupted, "The
pur pose of this investigation, sir, was not about you.
It was about whether or not your allegations about the
not her were justified. The purpose of this
investigation by this wtness was not to investigate
you, sir, in any way. Bear that in mnd." (1d. p.22)
Apparently, Judge Digangi did not "bear that in nmnd."
After discouraging the Father from presenting his

i ndi sput abl e evi dence that woul d have forced the Court
to dismss the report as a collection of false

al l egations and hearsay, Judge D gangi anbushed the
Father in his concluding statenent by elevating the
status of the investigator and the significance of the
report (ld. pp.148-149).

Judge Digangi's concl udi ng statenent included a self-
righteous attack of insults primarily directed at the
Fat her for having the audacity to seek joint physical
custody in his courtroom for holding the Mther

19



23.

24.

accountabl e for her crimnal actions; and for
attenpting to conmuni cate information that was
critical of the Mother (1d. 149-150).

| ncl uded anong the fal se all egations and basel ess
insults were the follow ng: Judge D gangi accused the
Fat her of "bullying" the Court (1d. p.150), he stated
that "if you (Father) don't care what's fair to your

child... then shame on you (ld. p.157)," "the way you
peopl e are acting right now, | bet you your two-year
old child can nake better choices (l1d. pp.157-158),

"in crimnal court they say the bad guys are

acting their best. In the probate court... the nicest
people act their worst... | think I've seen you both
hopefully at your worst (lId. 159)," "You only have one

kid. I can't rip himin half...That's what you suggest
| do...(ld. p.159)," "Your kid is at the bottom of the
hill waiting for you both to roll down on himl
suppose... (ld. p.161)." This slanderous and ignorant
assessnent of the Father's demeanor and behavior in
Court conpletely contradicts the reality of what
occurred.

Wthout the jurisdiction to make such a ruling, Judge
Di gangi added insult to injury by rewardi ng the Mt her

20



for cheating on her taxes with a dependent child
deduction every other year that only the Father is
eligible to claim(ld. p.151). This was granted

wi t hout exam ning the Father's pre-marked Federal Tax
code information (See Add. C) or hearing any testinony

during the trial on this topic.

25. In response to the Father's notice to appeal his
ruling, Judge Di gangi produced a wildly inaccurate,
one-si ded docunent (App. pp.49-58) to slander the
Fat her and cover up for his unethical actions. The
Fat her's Fi ndi ngs of Fact document (App. pp.24-38)
was not referenced at all and was not included in the
Record of Appeal, nor was the Father's Response to the
Court's Findings of Facts. (App. pp.59-65).

ARGUMENT

A Gender discrimnation is illegal in this state and in
this country.

1. It was Thomas Jefferson who wote, "an equa

application of law to every condition of man is
fundanmental. The nost sacred of the duties of a
government [is] to do equal and inpartial justice to
all its citizens. A free people [clain] their rights

as derived fromthe |aws of nature, and not as a gift

21



fromtheir chief magistrate.” Thomas Jefferson: Rights

of British Anerica, 1774, M 1: 209, Papers 1:134

More recently, it was Chief Justice Marshall who
wote, "The Massachusetts Constitution affirnms the
dignity and equality of all individuals. It forbids
the creation of second class citizens." See Goodridge

v. Departnent of Public Health, Mass Suprene Judi ci al

Court, 440 Mass. 312, 798 N.E. 2nd 941 (2003).
"Each person has an identifiable, legally protected
interest in not being treated as a second-cl ass

person.” Lowell v. Kowal ski, 380 Mass. 663, 670

(1980) .

The fundanental liberty interest of natural parents

in the care, custody, and managenent of their child is
protected by the Fourteenth Anendnent. These
protections nmust extend to all parents absolutely
equally, or else the deprivations inherently becone
two other classes of civil rights violations under
federal |aw - one under Equal Protection and the other

under Gender Discrimnation. Santosky v. Kramer, 455

US. 745 (U S. Suprene Court, 1982).
Judge Digangi's ruling was in error. It violated the
prohi biti on agai nst gender discrimnation contained in
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Article | of the Massachusetts Declaration of Rights,
as anended by article CVI of the Anendnents. Wth
consi derabl e help froma gender-biased Court, the

Mot her was abl e to overconme her significant
shortcomngs in stability, maturity, and integrity to
steal the parental rights froma clearly fitter

Fat her.

The | aw nust be applied to nmen and wonen equal |y, not
just witten equally. Judge Digangi stated several
times in court that the law | ooks to both parents as
bei ng equal. What is not equal in Judge Digangi's
courtroomis his subjective interpretation of the | aw
where the best interests of the child equate to sole
custody for the nother. Article XXIX of the State
Constitution states that it is essential to the
preservation of every individual that there be an
inmpartial interpretation of the |aws.

"“I'n maki ng an order or judgnent relative to the
custody of the children, the rights of the parents
shall, in the absence of m sconduct, be held to be
equal , and the happiness and welfare of the children
shall determne their custody." G L. c. 208, § 31
(1998). "The State's legitimte and conpelling
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interest in the welfare of children...does not confer
on the State a power to mandate, over the objection of
a fit, conpetent parent, anything that m ght be viewed

as desirable for young people.” Blixt v. Blixt, 437

Mass. 669 (2002).

The argunents used by the courts to justify their
rulings are flawed

The Father contends that when the justification for

t he discrimnation against fathers in famly court
comes under attack and is threatened by legitimte
criticism the Courts sinply tweak the argunent and
change the nanme of the argunent used to discrimnate.
Judge Digangi's "tender years" opinion, which clains

t hat nothers have this gender-exclusive ability to
nurture, is outdated and no | onger legally acceptable
as a court argunent. Current child psychol ogy
research not only contradi cts Judge Di gangi's opi nion,
but concludes that "children of all ages, particularly
boys, are better off when raised by their fathers.”

Farrell, Father and Child Reuni on, Tarcher/Put nam

(2001).
The "tender years" presunption was the argunent of

choice for years until the Al abama Suprenme Court, for
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one, concluded that, "the tender years presunption is
an unconstitutional gender-based classification that
di scri m nates between fathers and nothers in child
cust ody proceedings solely on the basis of sex."

Devi ne v. Devine, Suprene Court of Alabama, 398 So.2d

686 (1981).

The "best interests of the child" standard foll owed, a
standard that is so vague that it gives judges the
discretion to interpret its nmeaning as they see fit.
The Courts have subjectively interpreted the "best
interests of the child" standard to nean renovi ng
loving fathers fromthe lives of their children and
replacing themw th cash paynents and visitation
hours. This is NEVER in the "best interests of a
chil d* because there is not a nore powerful predictor
of future well-being than the significant involvenent
of BOTH parents in a child s life.

Troxel found visitation orders predicated solely on
the determ nation of the child' s best interests
"constitutionally inadequate."” Judge Sosman defi ned
the visitation order as "l egislation masqueradi ng as
interpretation in order to salvage an adnittedly
unconstitutional statute (Sosman, J. dissenting, wth
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10.

whomlreland, J. joins)." Blixt v. Blixt, 437 Mass.

678 (2002).

Judge Sosman added, "Looking solely at the category of
parents who were never married to each other and who
are not presently living together, the court resorts
to vague generalizations verging on pure stereotypes
of famlies that are not intact to justify subjecting
sonme parents, but not others, to the intrusive burdens

of the visitation statute.” Blixt v. Blixt, 437 Mass.

686 (2002).

Critics of the "best interests of the child" standard
have pointed out that "the open-endedness of this
standard |l eads to the systematic inposition by courts
of unnanmed prej udi ces regardi ng what outcones

represent a child' s best interests.” Custody of Kali,

439 Mass. 841 (2003).

"Mere invocation of the child s "best interest"” does
not, by itself, anmount to conpelling State interest
and, standing alone, would not pass constitutional

muster." Troxel v. Ganville, 530 U S. 67-68 (2000).

The "primary caretaker" argunent, referenced in both

the ALI Principles and G L. c¢c. 209C, is another

popul ar argunent used in Famly Court to deny fathers
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12.

13.

their Constitutionally-protected rights. GL. c. 209C
8 10(a) specifically refers to the "primary caretaker"
parent and suggests that the courts consider where and
with whomthe child has resided within the six nonths
i mredi ately precedi ng the proceedi ngs.

This is an obvious Catch-22 obstacle for never married
fathers because the "primary caretaker™ w || al nost

al ways be the nother, no matter how unfit she is.

Even if the father is clearly the fitter parent, the
nother will possess the child frombirth onwards. Any
| egal nmeans that the father has of trying to obtain
custody will take | onger than the six-nonth residency
condition referenced in Section 10(a) of GL. c. 209C
The Father contends that the "primary caretaker" is a
"Court-invented" |abel that does not exist in the
intact famly. |In intact famlies, recognized by nost
as the optimal famly unit, the parents are "co-
caretakers.” Parenting responsibilities are shared
equally with each parent contributing gender-specific
i nfluences that uniquely enhance the child' s physical,
mental , and enoti onal devel opnent.

In Custody of Zia, Judge Brown and Judge LaStaiti

rejected the "primary caretaker" interpretation of the
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15.

law. The unmarried father was awarded sol e custody
because the Court factored in the relative fitness of
the parents and which parent was nore willing to all ow

the child access to the other parent. Custody of Zi a,

50 Mass. App. Ct. 237, 736 NE2d 449 (2000).

Many states factor in access for the child to each
parent. California Fam |y Code 3040(a) nandates that
in custody determ nations "the court shall consider,
anong ot her factors, which parent is nore likely to
allow the child frequent and continuing contact with
t he non-custodi al parent and shall not prefer a parent
as custodi an because of that parent's sex."

As child expert, Dr. Joan Kelly, points out, "Courts
have overenphasi zed provi di ng geographic stability of
residence for the child at the expense of the nore

i nportant enotional stability of regular time with
each parent. It has been thoroughly shown, by work
done in the | ast decade and not in the 1970's, that

t he probl ens associ ated with novenent of children

bet ween hones are | ess than those created by renoving
one parent from day-to-day connections with a child."

WAl | erstein and Kelly, Surviving the Breakup: How

Chil dren and Parents Cope with Divorce, Basic Books,
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17.

(1982) .

| nstead, the courts exaggerate the effect of two hone
bases so that this M NCR inconvenience illogically
out wei ghs the very real problenms with sole custody to
the nother where a child is 5 tines nore likely to
commt suicide, 32 times nore likely to run away, 20
times nore likely to have behavioral disorders, 14
times nore likely to conmit rape, 9 tines nore |ikely
to drop out of school, 10 tines nore likely to abuse
drugs, 9 tines nore likely to be institutionalized,
and 20 times nore likely to end up in prison

U. S Census Bureau: The O ficial Statistics (2000).
The "nost flawed" argunent used by the Courts to deny
a father his right to parent is that if one or both
of the parents will not cooperate with the other or
one parent will not agree to joint physical custody,
then any formof joint custody is inpossible. This
subj ective opinion elimnates any possibility of due
process and equal protection for fathers in famly
court because not hers have the "gender-excl usive"
power to "not cooperate" and "be hostile" to the
father to ensure that joint physical custody is not
even consi dered by the Court.
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19.

20.

21.

The Father contends that the "inability to cooperate”
argunent is the "nost flawed" argunent used in famly
court because, contrary to Court opinion, 50/50 joint
physi cal custody is actually the MOST APPROPRI ATE
cust ody arrangenent when the parents DO NOT get al ong.
Joi nt physical custody provides a clearly defined
schedul e that does not give either parent the power to
intrude in the other parent's life, enotionally or
financially. Neither parent is humliated, deval ued,
or stripped of his dignity. Each parent has a nore

i solated influence on their child, independent of the
whi ms and malice of the other parent.

The Fat her concedes that there are many Fam |y Court
cases that have justified their rulings with the

fl awed argunments descri bed above, but "since the equal
protection statute treats each parent alike and is
unanbi guous in this respect, there is no need to

resort to legislative history.” Silvia v. Silvia, 9

Mass. App. Ct. 339-340 (1980).

Cting flawed precedent and case | aw that has
historically denied fathers their constitutional right
to equal protection does not justify the continuation
of this practice. The Fourteenth Amendnent states
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quite clearly that no state "shall deny to any person
withinits jurisdiction the equal protection of the

| aws. "

If the Court nust cite something to justify its
custody rulings, then the Father suggests that the
Court reference the landslide results fromthe

El ection 2004 ballot initiative where 85% of those
peopl e polled in the Comopnweal th voted in favor of
the presunption for joint |egal and physical custody.
(See Addendum F1- 2)

The Fourteenth Amendnent's Due Process C ause
protects agai nst governnment interference with
fundamental rights and |iberty interests

The liberty interests of parents, protected by the Due
Process C ause of the Fourteenth Armendnent to the

United States Constitution, are also protected by the

State Constitution. See Youmans v. Ranobs, 429 Mass.

774, 784 (1999).

"The Massachusetts Constitution is, if anything, nore
protective of individual liberty and equality than the
Federal Constitution; it may demand broader protection
for fundanental rights; and it is | ess tol erant of
government intrusion into the protected spheres of

private life (Marshall)." Goodridge v. Departnent of
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Public Heal th, Mass Supreme Judicial Court, 440 Mass.

312, 798 N.E. 2nd 941 (2003).

The right to parent is a fundanental right. To even
consider the theft of a citizen's fundanmental rights
requires the reviewing court to apply strict scrutiny.
The court nust show a necessary and conpelling reason
to justify its interference with a father's rights.

See Ainme v. Commonweal th, 414 Mass. 667, 673 (1993).

The |l east restrictive nmeans possible is 50/50 shared
parenting, not support orders and |abels that reward
the nother for the breakup of a relationship with
outrageous benefits at the father's expense. "Under
our free and constitutional governnent, it is only
under serious provocation that we permt interference

by the State with parental rights." Custody of a M nor

(No. 3), 378 Mass. 732, 749 (1979).

The Due Process Cl ause does not permt a State to
infringe on the fundanental right of parents to make
child rearing decisions sinply because a state judge
believes a better decision could be made. Troxel v.
Ganville, 530 U S. 72-73 (2000).

"I mpi ngi ng on parental decision-making inplicates a
fundanmental right. The interest of parents in the
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care, custody, and control of their children is

per haps the ol dest of the fundanental |iberty
interests recogni zed by the Court." Troxel v.
Ganville, 530 U S. 57, 65 (2000).

Fat hers woul d get nore justice if they were crimnals
in crimnal court. |In that setting, a father would be
i nnocent until proven guilty and there woul d be

sormet hing call ed a burden of proof that would be
needed to justify as punishnment the theft of his
parental rights.

Fat hers would also be entitled to a jury of their
peers, a right specifically expressed in Article XV of
the State Constitution and enacted to elim nate the
tyranny of giving one judge the power to decide an
individual's fate. It is the Father's opinion that
fathers are denied their Constitutional right to a
jury of their peers to entice nothers into a profit-
driven court system where victory w thout conprom se

i s guaranteed before these wildly-biased judges.

The Father's trial evidence was not to prove the

Mot her unfit. H's evidence was to discredit the

Mot her's "word" and render her phony stories and fal se
al l egations as worthless. The Father contends that
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pitting one parent against the other to prove who is
slightly better or worse than the other is not only
irrelevant, it is fundanentally wong. |If a parent is
truly a danger to the child, evidence abounds and the
of fendi ng parent shoul d be accused of a crine and

af forded due process of |law |Iike any other accused
crimnal.

While loving fathers are treated like crimnals in
famly court, without a crimnal's right to due
process; nothers have the freedomto all ege anything
that they can dreamup. |If found guilty of making
false allegations, they are not prosecuted nor held
accountable. The Golden Rule for nothers in famly
court is, "If the facts and the evi dence cannot
justify your demands, a fal se accusation or two wl|l
suffice."

Judge Digangi's words and conduct in this case prove
himto be inconpetent, biased, and corrupt.

Bef ore experiencing the corruption first hand, the
Fat her contends that he went into famly court
confident that the court system woul d be honorabl e,
that exhibits would need to be organi zed and pre-

mar ked, and that his testinony and evi dence woul d be
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heard and exam ned. This expectation quickly turned

to shock and outrage when the Court failed himand the

Fat her di scovered that he was pleading his case to a

"kangaroo court” with a gender-bi ased agenda that did

not include exam ning his evidence or hearing his

argument s.

Judge Di gangi's gender-bi ased i gnorance creates a

fool -proof strategy for Mdther's seeking sol e custody

in his courtroom The rules are sinple:

(a) Bonbard the court with slanderous stories about
t he father because, as the nother, Judge D gangi
will believe whatever you say and not allow any
evi dence that would bring into question your
credibility.

(b) Do not concern yourself with the consequences of
| ying under oath, commtting perjury on | egal
docunents, or ignoring court orders because Judge
Di gangi not only does not verify allegations or
hol d not hers accountabl e, but |ooks the other way
and rewards themfor their crines.

(c) Most inportantly, no matter how willing the
father is to resolve the case short of a trial,
refuse to communi cate or cooperate with him It
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is not relevant that the nother is the only one
with a financial notive to not cooperate, Judge
Digangi will blanme the father for the | ack of
comuni cation and conclude that joint custody is
not possi bl e because the parents cannot "get
al ong. "
At both the February 25, 2004 hearing and June 4, 2004
trial, Judge Di gangi disregarded the "Canons" of the
Code of Judicial Conduct (Suprene Judicial Court Rule
3:09). He did not conduct hinself in a way that would
preserve the integrity and i ndependence of the
judiciary (Canon 1). He clearly conveyed the
i npression that the Mdther and her attorney were in a
special position to influence him(Canon 2). And he
did not accord to the Father his full right to be
heard according to law. Through both words and
conduct, Judge Di gangi expressed his prejudice toward
both fathers and pro se litigants (Canon 3).
Judge Digangi's comments regarding the |ikelihood of
failure for fathers in his courtroomat the
February 25, 2004 hearing, before he knew anythi ng at
all about the Father's case, contradict Judge
Digangi's own claimthat "the | aw | ooks to both

36



parents as being equal" (February 25, 2004 Transcri pt,
p. 23) and the Massachusetts Bar Association's
information site where it states that, "in the past,
wonen were thought to be nore capabl e of parenting
young children, but now, the courts give equal
consideration to both parents.” Probate judges may
not, inpermssibly, take the gender of a parent into
account when making their determ nations. See Silvia
v. Silvia, 9 Mass. App. . 339-342 (1980).

The Fat her was aware that his hopes of resolving the
case short of Appeals Court was not |ikely to happen
before this judge. Judge D gangi proved to the Father
at their first hearing that he was a dangerous

conbi nati on of ignorance, arrogance, and inconpetence
who would insult him bully him and railroad him at
the trial to instigate an enotional reaction and

make his ruling easy. The Father al so expected that
Judge Digangi would distort the truth to vilify the
Father if he could not generate a reaction.

Therefore, the Father was determ ned to conduct
himsel f in a manner that woul d be beyond reproach and
| et Judge Digangi incrimnate hinmself with slanderous
comments about the Father that could not be supported
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with the court transcripts.

The recorded transcripts fromthe February 25, 2004
hearing and June 4, 2004 trial, when conpared with
Judge Digangi's "Findings of Fact" docunent, provide
the Father with overwhel m ng evidence of Judge

Di gangi 's inconpetence, biased m nd-set, and corrupt
agenda.

Ironically, in Judge Digangi's courtroomit benefits
the nother to be unfit, unethical, and vindictive
because Judge Digangi will msinterpret any attenpt by
the father to communi cate such an ugly reality to the
court as a malicious attack agai nst the nother and
proof that the father is hostile toward her and that
he "deval ues her." (See App. p. 58)

Judge Di gangi conveniently confused | egal conflict

wi th genuine conflict outside of court to justify his
ruling. The Father contends that the parties were in
court to present evidence that justified their
proposed ruling. That scenario does not lend itself
to "gushing conplinments" about the other parent in a
contested case.

No one is sorrier than the Father that the Mot her of
his son is dishonest, unstable, and i mmature, but
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12.

13.

those are the facts of the case and the Father was in
Court to communicate the reality of the situation so
that the Court could rmake an informed ruling that
woul d uni quely benefit his son.

| f Judge Di gangi was sincerely concerned with the best
interests of the child, as he clainmed, then he would
have been interested in hearing all of the information
that both parents believed was relevant. The best
interests of children and fundanental parent autonony
rights traditionally are "cognate and connected."”

Parhamv. J. R, 442 U S. 584, 602 (1979).

Limting the trial to a "he said, she said" gane of
hearsay and refusing to all ow evidence that woul d
bring into question the credibility of the Mther gave
Judge Digangi the power to selectively believe what he
wanted to believe. This agenda all owed Judge D gangi
to ignore the Father's testinony and believe any

al | egati ons expressed by the Mdither or one of her
"hearsay" witnesses to justify a judgment that, the
Fat her contends, was al ready pre-determ ned.

Judge Digangi ignored G L. c. 208, 8 31, which

i ncludes the mandate that "if the issue of custody is
contested and either party seeks shared | egal or
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15.

physi cal custody, the parties shall submt to the
court at the trial a shared custody inplenentation
pl an and the court shall consider the shared custody

i npl enentation plans submtted by the parties.” Judge
Di gangi did not review these plans because he did not
col l ect them

Judge Digangi attenpted to justify his ruling by
claimng that he was not going to take the child from
the Mother and give himto the Father or "rip himin
hal f." The Father contends that Judge Di gangi was
unable, or unwilling, to grasp the concept that the
Fat her was requesting the conprom se of 50/50 joint
physi cal custody, which does not take the child from
ei ther parent, but bal ances the child s relationship
wi th both parents.

VWhat made the corruption so obvious in this particular
case is that the Father is, without question, a fitter
parent and a nore credible witness than the Mdther in
this case will ever be. The fact that Judge D gangi
could conpletely ignore the Father's testinony, accept
everything all eged by the Mdther as fact, and concl ude
that it is in the best interests of the child that the
significantly less fit parent have sole custody is
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17.

such a bl atant abuse of discretion that the Father
cannot imagi ne a possible scenario in a contested case
where a less fit nother does not |eave Judge Digangi's
courtroomw th sol e custody.

Judge Digangi's invidious agenda required that he
prevent the Father from conmmunicating evidence that
woul d discredit the Mother. |[If the Father's
docurent ed, indi sputabl e evidence had been adm tted,
then the Court would not have been able to give
credence to the Mother's |lies and hearsay and,
consequently, Judge Di gangi woul d have had no
ammunition to vilify the Father to justify his pre-
determ ned rul i ng.

Judge Digangi actions related to the DSS report are

i nexcusabl e. Wien the Father objected to the report,
Judge Digangi ignored the rules of evidence regarding
hearsay to deny the objection. When the Father
attenpted to attack the credibility and conpetence of
the investigation, Judge D gangi advised the Father to
move on, explaining that the report was not about him
Then, in Judge Digangi's final ruling, he referred to
this report to insult the Father and justify his
ruling, elevating the status of the investigator and
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the rel evance of inadnissible allegations made by the
Mot her and Grandnother in the report that were

"preneditated and fabricated.” See Commonweal th

v. Marshall, 434 Mass. 358, 363-365 (2001).

The Father contends that overestimating the

evidential value of alleged expert testinony,
fabricating evidence, and m sdirecting the Father
during the trial so that he would not continue with
questioning that woul d have rendered the DSS report
credibly worthless are blatant m scarriages of justice
and grounds for a new trial before an honorable court.
The Court tapes when conpared to the false "facts”

and sl anderous concl usi ons contai ned in Judge

Di gangi's "Findings of Fact" docunent (App. pp.49-58)
provi de the Father wi th overwhel mi ng evi dence of Judge
Di gangi 's corrupt agenda. Judge Digangi did not have
t he undocunented situation, that the Mther enjoyed,
tolie and distort the truth. Everything that Judge

Di gangi w tnessed was recorded. To claimthat the
Father is "narcissistic,"” and "idealizes hinself"

(App. p. 58) is so conpletely basel ess and unfounded

t hat downpl ayi ng these nalicious coments as a

sinple distortion of the truth would be crimnally
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i naccur at e.
As to this evidence, the Father requests a standard of
review that applies the substantial |ikelihood of a

m scarriage of justice. Comonwealth v. Wight, 411

Mass. 678, 681-682 (1992). The Father contends that
the review woul d al so be properly preserved by
applying the prejudicial error standard of review.

Commonweal th v. Hallet, 427 Mass. 552-555 (1998).

The | opsided contrast in credibility between the

Mot her and Fat her nmakes Judge Digangi's fictional

"Fi ndi ngs of Fact" that much nore outrageous. The
docurnent indicates that Judge Di gangi believed
everything all eged by the Mther and nothing

communi cated by the Father. Judge Di gangi exclusively
referenced the Mdther's Proposed Findings of Fact
(App. pp.39-44) to produce his docunent and cl ai ned
the Mother's lies, inaccuracies, and distortions of
the truth as his "facts." (See Addendum E)

Judge Di gangi manufactured his own evidence to
discredit the Father with item #43 in his "Findings of
Fact" document (App. p.52). Judge Digangi cl ained
that the Father testified that certain itens provided
to Patrick were "borrowed fromhis famly" and "not
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for Patrick to keep" and that this testinony
contradicted prior statenments nmade by the Father that
he purchased itens with his own funds. The Father
never made such a statenent, nor is there any
testinony that could possibly be msinterpreted to
suggest such a claim (See Add. E2). The full set of
transcripts will confirmthat Judge D gangi comitted
perjury with this allegation.

The Fat her contends that this statenent was not an

i nnocent m stake, but a preneditated crine intended to
paint the father in a negative, deceptive light to
justify his unjust ruling and discredit the Father,
who has filed a formal conpl ai nt agai nst Judge Di gangi
with the Conm ssion on Judicial Conduct.

Lastly, Judge Di gangi rewarded the Mther for cheating
on her taxes by giving her the Father's dependent
child deduction on alternating years. This was
granted wi thout exam ning the Father's pre-marked

evi dence or hearing any argunment on this issue during
the trial. Furthernore, Judge Di gangi has no
jurisdiction to defy I.R S. Federal tax law. For the
sane reason that the Father cannot claimthe Mther's
head of household filing status, the Mther cannot
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cl ai mthe dependent child deduction. According to
Federal tax law, the Father is the only parent who
qualifies for this deduction as the father of a child
born out of wedl ock who provides nore than 50% of the
total support for his child. Federal tax code is very

clear on this topic. (See Addendum C).

CONCLUSI ON

1

The Father's appeal of Judge Digangi's ruling and his
notion for a new trial before an Honorable Court is a
ganbl e that the corruption and discrimnation agai nst
men and pro se litigants in the |lower courts does not
extend to Appeals Court.

| deal |y, the Father requests that the Appeals Court
carefully exam ne the Father's argunments expressed in
his brief to overturn Judge Digangi's unjust ruling

i mredi ately without a new trial, and resolve the case
with a 50/50 joint physical custody ruling as outlined
in the Father's Proposed Order fromthe trial

(App. pp.12-14).

| f the Appeals Court cannot overturn the |ower Court's
ruling without examining all of the censored evidence
and testinony, then the Father noves the court to
order a newtrial, preferably before an inpartial jury
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of his peers, pursuant to its broad power under G L.
c. 278, § 33E

4. The crim nal conduct of Judge Digangi in this case has
| eft the Father w thout any confidence in the
integrity and inpartiality of the Famly Court system
The Fat her contends that Judge Digangi is either
corrupt or he does not possess the conpetence and
unbi ased nmind-set required to work as a judge in the
Famly Courts. Therefore, the Father calls for the
renoval of Judge Digangi fromthe bench. The Father
cites Article XXI X of the State Constitution where it
states that "it is essential to the preservation of
the rights of every individual ...that there be an
inmpartial interpretation of the |laws and
adm ni stration of justice. Judges should hold their

offices only as long as they behave thensel ves."

Respectful ly Subm tted,

Kevi n Thonpson (pro se)

Dat e: Novenber 23, 2004
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