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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.
Whether Essex Superior Court Judge Merita A. Hopkins ("Hopkins") defied the law and committed fraud herself to dismiss this case?

2.
Whether Hopkins ignored the Defendants' ("Valley Patriot's") confirmed fraud on the court and the FACT that the Valley Patriot did not file either a motion to dismiss or a motion for summary judgment to dismiss the case?

3.
Whether the Valley Patriot communicated anything at all at the hearing or in its responsive pleadings to justify a dismissal of the case?

4.
Whether Hopkins' dismissal of the case denies to Thompson his due process right to be heard, to present evidence favorable to his case, and to present his case before a jury of his peers?

5.
Whether Hopkins omitted the most flagrant examples of libel in the subject article in her "analysis" of the case to justify its dismissal?

6.
Whether the Valley Patriot's fraudulent claim that Thompson's book "contained slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother" is an issue of material fact for a jury to decide?
7.
Whether the Valley Patriot's fraudulent claim that Thompson's book contains "sensitive and privileged information about his son" is an issue of material fact for a jury to decide?

8.
Whether the Valley Patriot's baseless claims that Thompson is a disgruntled dad, constantly angry, disrespectful of the court's rules, and incompetent at representing himself in court, alleged by someone who has never met Thompson either in or outside of a courtroom, are issues of material fact for a jury to decide?

9.
Whether the subject article is "fair and accurate", as alleged by the Valley Patriot, or "malicious and libelous", as alleged by Thompson, and, consequently, another issue of material fact for a jury to decide?

10.
Whether Defendant Paula Porten wrote the article under a male pen name (i.e. Tom Dunham) to conceal a malicious agenda and a clear conflict of interest as a family court attorney herself in the Merrimack Valley?

11.
Whether Hopkins dismissed the case to obstruct justice and prevent the lawsuit from succeeding on its merits before a constitutionally-prescribed jury of Thompson's peers?

12.
Whether the merits of Thompson's libel lawsuit far exceed the merits of a libel lawsuit brought by Superior Court Judge Ernest B. Murphy, which not only survived motions to dismiss and for summary judgment, but prevailed on its merits before a jury and on appeal?

STATEMENT OF THE CASE


Judge Merita A. Hopkins' dismissal of this July 2, 2008-filed lawsuit had nothing at all to do with its merits, which were ironclad, and everything to do with a corrupt judge conspiring with her colleagues to defy the law and deny Thompson justice in retaliation for his efforts to expose judicial corruption and hold a growing list of judges accountable.


Hopkins fraudulently claimed that the Valley Patriot had filed a "motion to dismiss" to justify her dismissal of the case; she fraudulently and baselessly claimed that the statements asserted as facts in the subject article were either "not false" or "not defamatory"; she concealed from Thompson her decision to hear the Valley Patriot's counterclaim as a motion to dismiss to avoid an objection from Thompson to this law-defying decision; she ignored the proven perjury contained in the Valley Patriot's responsive pleadings; and she selectively referenced those excerpts that she thought she could "spin" to justify a dismissal while omitting from her "Memorandum of Decision and Order" the most flagrant examples of libel in the subject article.

According to Hopkins, it was not "libel" for Defendant Paula Porten, a family court attorney in the Merrimack Valley, to fraudulently claim under the guise of a male pen name that Thompson's book on family court corruption contains "slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother, and the mother's lawyer".


According to Hopkins, it was not "libel" for Paula Porten to fraudulently claim that Thompson's book contains "sensitive and privileged information" about his son.

According to Hopkins, it was not "libel" for someone who has never met Thompson either in or outside of a courtroom to baselessly describe him as a disgruntled dad, constantly angry, disrespectful of the court's rules, and incompetent at representing himself in court.

According to Hopkins, it was not "libel" for the owner of the Valley Patriot, Tom Duggan, to deflect the blame from his "writer-attorney-girlfriend" by slandering Thompson himself in emails to critics of Porten's article.

And according to Hopkins, it was not "perjury" for Paula Porten and Tom Duggan to repeatedly deny that Porten wrote the article, including a written denial of this fact to the court, before admitting in an affidavit, signed under the pains and penalties of perjury, that Porten had in fact written the article and that her "sources" for the article included documents, which do not in any way support the libelous claims made in her article AND which did not exist at the time that she wrote it.


On December 18, 2008, a ten-minute hearing was held to hear Thompson's motion to dismiss the Valley Patriot's counterclaim.  On January 5, 2009, Hopkins dismissed Thompson's lawsuit along with the Valley Patriot's counterclaim pursuant to Massachusetts Civil Procedure Rule 12b.  And on January 30, 2009, Hopkins denied Thompson's motion for reconsideration of her law-defying dismissal of his lawsuit.

Hopkins' ruling not only allowed the Valley Patriot to get away with libel that would be self-evident to a competent and honorable judge, but added insult on top of injury by rewarding the Valley Patriot for its fraud on the court and frivolous counterclaim with an order allowing them to recover their legal costs (See Addendum, p.11).

STATEMENT OF FACTS

1.
In February of 2006, Thompson released a "tell all" book titled, "Exposing the Corruption in the Massachusetts Family Courts."  (Appendix, p. 3)

2.
The book generated local and national media attention when it was banned by Essex Probate and Family Court Judge Mary McCauley Manzi on March 22, 2006.  (Appendix, p. 3)

3.
Kristi Devine, who attended the hearing on this matter out of curiosity, introduced herself to Thompson outside the courtroom and suggested that Thompson contact her father, Ralph Wilbur, at the Valley Patriot about a possible story.  (Appendix, p. 3)

4.
Ralph Wilbur is one of four owners of the Valley Patriot.  The other three owners of this free monthly publication are Tom Duggan, Jr., Paula Porten, and Charles Ormsby.  (Appendix, p. 3)

5.
Wilbur met with Thompson and the two collaborated on an article for its May 2006 edition.  Thompson pitched a Q & A format to convey his message and Wilbur agreed.  Thompson wrote most of the article and Wilbur edited it down to an acceptable length.  (Appendix, p. 3)

6.
On April 27, 2006, at a "Fathers and Families" meeting held at the Westin Copley Place Hotel in Boston, Kristi Devine informed Thompson that there was a heated debate going on at the Valley Patriot over this article.  (Appendix, p. 3)

7.
According to Devine, Paula Porten was the single owner of the Valley Patriot putting up a rabid resistance to the inclusion of this article in the paper.  (Appendix, p. 3)

8.
Thompson was stunned to hear of Porten's reaction until Devine shared with Thompson that Porten is also a family court attorney in the Merrimack Valley and, therefore, opposed to people like Thompson, who are exposing the corruption in a system in which Porten makes a living.  (Appendix, p. 4)

9.
Paula Porten's own law practice is advertised on page 31 of the same May 2006 edition. (Appendix, pp. 4, 197)

10.
Devine predicted that the article would likely make it into the paper because Porten was outvoted 3-1 by the three other owners, including Porten's own boyfriend and president of the Valley Patriot, Tom Duggan.  (Appendix, p. 4)

11.
As predicted by Devine, the Q & A did make it into the May 2006 edition of the Valley Patriot.  This single column article began on page 23 and was continued on page 29.  The article was titled "Family Court or Family Disaster?" and was credited to Ralph Wilbur.  (Appendix, pp. 4, 194, 196, 198-201)

12.
At the news that she was outvoted and was not going to get her way, Porten responded with a slanderous story of her own about Thompson to discredit him with lies reported as facts.  (Appendix, pp. 4-5)

13.
Porten's four-column article, which also made it into the May 2006 edition, was titled, "Father's Priorities are Out of Wack," subtitled "There's a New Greg Hyatt in Town," and was credited to the fictional "Tom Dunham".  (Appendix, pp. 4, 195)

14.
The claims alleged by Porten in the article, which Hopkins alleges are "not false" or "not defamatory" include the following:

(1)
Kevin is a disgruntled dad and teacher from Methuen… Because of his constant anger - and being fueled by others like the fatherhood coalition - Mr. Thompson wrote a book giving his version of the case and the "corruption in the court system".

(2)
The book contained slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother.

(3)
The book also contained sensitive and privileged information about the son.

(4)
Thompson also chose to represent himself, and because he failed to understand the rules of evidence he was not able to present certain items at trial.  He blames the judge rather than himself for not knowing the rules.

(5)
His motion was also dismissed because he filed a "motion" rather than the required "complaint."  Mr. Thompson seems not to understand the rules again, and thinks that such details are minor and should not have prevented him from his day in court…

15.
For the record as it pertains to statements (4) and (5) above, Thompson filed the appropriate motion for relief from Judge Manzi's "book ban" orders.  (Appendix, p. 14)

16.
Manzi refused to hear it, not because she claimed that it should have been submitted as a complaint, but because she falsely claimed that the rule cited to bring the motion to the court, Mass Civil Procedure Rule 60(b), applied to judgments, but not orders.  (Appendix, p. 14)

17.
Moreover, it was the Mother's lawyer, Debra Dow, who was required to file a "complaint" to open a new equity court case to ban Thompson's book and it was the Mother's lawyer, who instead filed a "motion".  The Mother's lawyer also never served a summons or complaint on Thompson as required by law for Judge Manzi to even hear the case.  (Appendix, p. 15)

18.
Incredibly, Porten blames Thompson in her article for the incompetence and procedural errors committed by the judge and opposing counsel in the case and then takes that slander to another level with the wildly baseless and fraudulent claim that it is Thompson who does not "know" the rules and "thinks" the rules are "minor".  (Appendix, p. 15)

19.
Unaware that Thompson had the "inside sources" at the Valley Patriot who could confirm that the article was written by Paula Porten out of malice, Porten and Tom Duggan repeatedly denied over a two year period that Porten was the author.  (Appendix, pp. 19, 25 ¶19)

20.
In a May 9, 2006 email to a Daniel Iagatta, who directly accused Porten of writing the article, Duggan responded:


I am a little puzzled as I check my facts before I print them.  Where do you get your facts as to accuse Ms. Porten of doing something she had nothing to do with? A defective crystal ball, perhaps?  (Appendix, p. 141, 171)

21.
When this verifiable LIE failed to satisfy critics of the article, Duggan attempted to deflect the blame from his girlfriend to Thompson with several slanderous and malicious attacks.  (Appendix, pp. 16-19, 170-172)

22.
In a May 9, 2006 email, which was forwarded to Thompson by a John Walsh, Duggan wrote, "By the way, Mr. Thomson cares so much about "the children" that he hasn't seen his kids from his previous marriage in years and barely acknowledges their existence." (Appendix, pp. 16-17, 170)

23.
For the record, Thompson was never married prior to his engagement to the Mother and, therefore, has no kids from a previous marriage who he barely acknowledges.  (Appendix, p. 17)
24.
In another May 9, 2006 email, Duggan wrote:

By the way… FOR THE RECORD (and I will be discussing this on the radio on Saturday for sure) KEVIN THOMPSON WROTE HIS OWN INTERVIEW AND PUT SOMEONE ELSE'S NAME ON IT!


That is a fact!

So before you get all sanctimonious on your high moral pedestal I would talk to your friend Kevin Thompson about JOURNALISTIC INTEGRITY and how he FAKED his own interview and stop harassing me about some RUMOR that you heard about who wrote the opposing view.

In closing let me point out that I have NEVER I received so much as a thank you for publishing Thompson's BOGUS interview, the free ads the free radio time or the free publicity I have given the FC, but you guys can certainly go on the ATTACK over my printing an opposing view.  You all need to grow up and please get your facts straight! (Appendix, pp. 18, 172)

25.
For the record, Thompson pitched a Q & A format for what Duggan called a "bogus interview" and Ralph Wilbur accepted this format and put his name on it.  That is a fact.  (Appendix, p. 19)

26.
Since Duggan is admitting in this email that he knowingly published, what he considered, a "fake" and "bogus" work that was not written by Ralph Wilbur, who took credit for the article, then he is also admitting in this email that the Valley Patriot knowingly published plagiarized work.  (Appendix, p. 19)

27.
When Duggan's slander of Thompson did not put an end to the criticism, Duggan defended the use of pen names.  In a May 22, 2006 email, forwarded to Thompson by a George Mason.  Duggan wrote, "It is common practice in journalism for writers to use pen names.  There is nothing unethical or illegal about it as long as the editors know the source of the material and the facts of the material are provable." (Appendix, p. 19, 176)

28.
Since the "facts" of Porten's article are not provable because they are LIES, Thompson demanded that Duggan, as the editor, and Porten, as the columnist, reveal their sources - a demand which they ignored in their "Answer" to Thompson's lawsuit. (Appendix, p. 19 ¶107, p. 30 ¶107)

29.
Only after the emails transcribed above failed to deflect the blame from Porten did Duggan fraudulently allege that it was he who wrote the article.  As he put it, "a last minute spell check changed the spelling of [his] name which will be noted in the next edition of the Valley Patriot.  There was no pen name used or deception." (Appendix, p. 18, 176)

30.
Porten revealed that she was more than willing to let Duggan take the blame for her article.  On March 26, 2008, in an email response to a Steve McDonough about the article, Paula Porten wrote, "tom duggan wrote it. had you seen the paper, you would have seen that it was a point-counterpoint between tom duggan and ralph wilbur writing in favor of thompson. it was a very balanced discussion in the paper. the website apparently did not show what the paper did. you can read ralph's column supporting thompson if you google it. you should not be so judgemental of me. you do not even know me. now that you are informed of all the facts, please do not email me again." (Appendix, pp. 21, 188)

31.
The "website" shows exactly what was published in the paper and a reading of these two articles will confirm that there was nothing about Porten's article or Wilbur's interview with Thompson that, in any way, resembled a "point-counterpoint."  (Appendix, pp. 21, 198-203)

32.
After denying that Porten wrote the article in numerous emails over a two year time period, after denying that Porten wrote the article in Duggan and Porten's July 21, 2008-filed "Answer and Counterclaim", and only after discovering that Thompson had the witnesses to confirm that Porten did in fact write the article; did Porten attempt some "damage control" with an August 11, 2008-filed affidavit. (Appendix, pp. 121-122)

33.
In Paragraph 3 of her affidavit, Porten writes: "I am a writer for the Valley Patriot and was one of the authors of the News Article which appeared in the May-2006 Edition on page 23 entitled: "Fathers Priorities are Out of Wack." (Appendix, p. 121)

34.
The fact is that Porten was not "one of the authors" of the article, she was the "one and only" author of the article, which Thompson can prove before a jury.  (Appendix, p. 5)

35.
This failure to come "completely clean" was not the only fraud contained in Porten's affidavit.  In the same affidavit, Porten fraudulently alleges that her "sources" for the article included documents, which do not in any way support the libelous claims made in her article and which did not exist at the time that she wrote it.  (Appendix, pp. 121, 61-85)

36.
As Porten put it in paragraph 5 of her affidavit, "I have reviewed the Exhibits attached to the Opposition and state that I referred to them in my preparation for the News Article and used them as sources [and] as a basis for my belief in the truth of what was published." (Appendix, p. 121)

37.
In their article and Counterclaim, Porten and Duggan pass themselves off as experts on Thompson, his book, his court cases, and his motive for filing his lawsuit against them; but claim ignorance of these same topics in numerous "Answers" to Thompson's Complaint.  (Appendix, pp. 24-31)

38.
Porten and Duggan's "answer" to literally every court-related FACT contained in Thompson's Complaint is "[Defendants] are without sufficient knowledge or information to form a belief as to the truth of the allegations." (Appendix, pp. 24-31, ¶¶ 5-7, 29-32, 39, 45-48, 50-52, 54, 57, 59-63, 65, 69-72, 76-79)

39.
It is a FACT that the Valley Patriot committed fraud in Paragraph 7 of the section labeled "Factual Allegations" in its Counterclaim with the claim that "very few" of the 124 Paragraphs contained in Thompson's Complaint concerned the "Porten/Duggan Opinion Article".  (Appendix, p. 36)

40.
The only Paragraphs in the Complaint that do not pertain to the "Porten Article" are the paragraphs that address Tom Duggan's slander of Thompson via email (Appendix, pp. 16-21, ¶¶ 90-98, 103-106, 114-115).

41.
It is a FACT that the Valley Patriot committed fraud in Paragraph 8 of the section labeled "Factual Allegations" in its Counterclaim with the claim that "The Opinion Article contained quotes and information from the Probate Court's public records".  (Appendix, p. 36)

42.
Porten herself states in her article that the case was "sealed", which means that there were no "public records" for her to "quote".  (Appendix, p. 202, ¶3)

43.
In their Opposition to Thompson's motion to dismiss the counterclaim, the Valley Patriot fraudulently alleges, "Thompson admits to substantially all of the Newspaper Article's materials in documents supplied to the Newspaper or statements made by him."  (Appendix, p. 53)

44.
Nothing could be further from the truth.  Of the ten exhibits attached to the Valley Patriot's Opposition as "sources" for the article, not one of them supports the statements identified by Thompson in his Complaint as slander/libel.  (Appendix, pp. 61-124)
45.
Moreover, at the December 18, 2008 hearing, Thompson stated his contention that Porten "googled the internet" after the fact to find anything on Thompson to allege as a "source" for her article. (Appendix, p. 140)

46.
Thompson can support this contention with the following FACTS:

(1)
The footer of exhibit 1 (Appendix, pp. 61-67) reveals that it is a blog entry to the website, boysite.info, which was not posted to this website until November 18, 2007 - more than eighteen months after Porten wrote her article.

(2)
The header of Exhibit 2 (Appendix, p. 68) reveals that it was "retrieved" from a google search of the terms "kevin thompson and book ban" on June 30, 2008 - more than two years after Porten wrote her article.
(3)
The header of Exhibit 4 (Appendix, pp. 80) not only reveals that it was obtained from a google search of the terms "kevin thompson and tucker carlson", but further reveals, with a reference to the final dated entry of this "timeline" exhibit (Appendix, p. 85), that it could not have been released publicly until June 29, 2006 - two months after Porten wrote her article.
(4)
And lastly, Exhibit 6 is an email that was sent to Ralph Wilbur on May 5, 2006 - four days after the May 2006 edition of the Valley Patriot was released (Appendix, p. 93).

47.
With regard to Hopkins' dismissal of the lawsuit, the docket sheet confirms that the only Rule 12 motion to dismiss that was ever filed and scheduled for hearing in this case was Thompson's timely-filed July 31, 2008 motion to dismiss the Valley Patriot's counterclaim. (Appendix, pp. 165-167)

48.
An examination of the transcripts from the December 18, 2008 hearing (Appendix, pp. 135-150) also confirms that the Valley Patriot's attorney, Peter Caruso, did not state a single relevant fact or argument that would support a dismissal of the case. 

49.
Caruso argued that Thompson's lawsuit was an "abuse of process" based entirely on the irrelevant fact that Thompson has filed other lawsuits (which Caruso knew nothing about) and the frivolous theory that Thompson has an "ulterior motive" and is suing the Valley Patriot to "re-litigate his child custody case" and "embarrass" judges, the court system, lawyers, the mother of his son, and news reporters. (Appendix, p. 35, 144-147)

50.
Caruso also committed fraud on the court at this hearing with the fraudulent claim that the fourteen paragraphs of the article are either true or came from Thompson (Appendix, p. 145) and the frivolous claim that since the Valley Patriot published Ralph Wilbur's "positive" article, then Thompson should not be allowed to sue the Valley Patriot for a separate article, which libels Thompson with LIES reported as facts. (Appendix, p. 147)

51.
When Thompson attempted to respond to the frivolous and fraudulent comments communicated by Caruso, Hopkins cut Thompson off in mid-sentence to end the hearing. (Appendix, p. 149)

SUMMARY OF ARGUMENT


If there are honorable judges in this state with the moral fortitude to hold their colleagues accountable, then it is the exception and not the rule because Thompson has yet to find one in a test group that includes four family court judges, four superior court judges, three judges of the Massachusetts Appeals Court, one U.S. District Court judge, and three judges of the U.S. Court of Appeals.

Thompson contends that it has been "open season" on him in the Massachusetts court system because he wrote a book on the topic of judicial corruption in family court, which gained national media attention when it was "banned" by a judge criticized in that book; because he filed a lawsuit in U.S. District Court against several state court judges, which should have every one of them facing jail time and removal from the bench; and because he has reported every judge who has defied their own code of conduct and the laws of the land that they have sworn to uphold to the Commission on Judicial Conduct.


Thompson's efforts to hold judges accountable has resulted in witness-verifiable gossip about him behind closed courtroom doors and lawyers admitting to him in no uncertain terms that they would not represent him in court for fear that they would be retaliated against themselves.


The retaliation against Thompson in Essex Superior Court has followed such a consistent script that it would not surprise him to discover that the judges in his cases were receiving the following directives from above or from their colleagues:

(1)
defy the law to dismiss his cases before they can succeed on their merits before a jury of his peers. 

(2) 
and in the meantime, do everything possible to prolong his cases and add to their costs.


Consequently, Thompson has lost all faith in the integrity and competence of this state's court system, where he has learned that no matter how many laws must be defied to rule against him, the judges in his cases will do just that to obstruct justice and prevent Thompson's cases from reaching an impartial jury of his peers.


The bottom line is that Hopkins' law-defying, fraud-supported dismissal of Thompson's libel lawsuit is a travesty of justice and more documented evidence of collusion for Thompson's judicial misconduct case with the public corruption unit of the FBI.  


Thompson's claims of conspiracy to commit crimes under color of law have been communicated with the knowledge that a corrupt court will defy the law to deny Thompson justice regardless of what he has to say about the court system, while an honorable court, if one exists, will make its ruling pursuant to the facts and the law and not pursuant to its like or dislike of Thompson.  


For those who would creatively equate Thompson's criticism of the courts with Paula Porten's libel of Thompson, it should be noted that Thompson can support his claims with evidence that is factual and/or circumstantial, while Porten supports her claims with LIES reported as facts.

Lastly, it should be noted that the court is to review this case de novo, see Matthews v. Ocean Spray Cranberries, Inc., 426 Mass. 122, 123 n. 1 (1997) and consider the record and the legal principles without deference to the judge's reasoning.  See Clean Harbors, Inc., v. John Hancock Life Insurance Co., 64 Mass.App.Ct. 347, 357 n. 9 (2005).

ARGUMENT

I.
THE LEGAL GROUNDS TO DISMISS THIS PRO SE LITIGANT'S CASE WERE NOT MET
The dismissal of a case is supposed to be "a drastic remedy that is employed only sparingly." See Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999).  And since Thompson is pro se, the court has a higher standard when faced with a motion to dismiss.  White v. Bloom, 621 F.2d 276 (8th Cir. 1980).

Pro se litigants' court submissions are to be construed liberally and are to be held to less stringent standards than submissions by lawyers.  A court faced with a motion to dismiss a pro se complaint must read the complaint's allegations expansively, Haines v. Kerner, 404 U.S. 519, 520-21, 92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2D 263 (1972).


Courts are to provide pro se parties wide latitude when construing their pleadings and papers. When interpreting pro se papers, the Court should use common sense to determine what relief the party desires. S.E.C. v. Elliott, 953 F.2d 1560, 1582 (11th Cir. 1992). See also, United States v. Miller, 197 F.3d 644, 648 (3rd Cir. 1999).  


"The court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory.  If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not thought of, the court cannot dismiss the case." Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).


Pro se litigant or not, for purposes of ruling on a motion to dismiss, the court is to take all facts alleged by the plaintiff as true.  Steckman v. Hart Brewing Company, Inc., 143 F.3d, 1293, 1295 (9th Cir. 1998).  


The claim that the subject article is nothing more than opinion, non-defamatory facts, and truthful facts, as alleged by Hopkins in her memorandum and order, confirms that Hopkins did not take any facts alleged by Thompson as true and instead accepted every frivolous and unsupported theory alleged by the defendants.
II.
HOPKINS' DISMISSAL OF THE CASE AS A "RULE 12(b) MOTION TO DISMISS" IS WITHOUT MERIT AND IS JUSTIFIED WITH FRAUD

Contrary to Hopkins' fraudulent claim (Addendum, p. 3, ¶1), the Valley Patriot did NOT file a motion to dismiss this case.  Therefore, Hopkins' ruling on this non-existent motion is null and void as a matter of law.  

The docket record will confirm that the only Rule 12 motion to dismiss that was ever filed and scheduled for hearing in this case was Thompson's timely filed Motion to Dismiss the Defendants' Counterclaim (filed on July 31, 2008).  (Appendix, p. 165-167)

Counsel for the Valley Patriot, Peter Caruso, argued, "because the matters are outside the pleadings... the Court may wish to treat [the Valley Patriot's counterclaim] as a motion for summary judgment in accordance with Rule 12(c)." (Appendix, p. 137)

First, there were not any identified matters "outside the pleadings" to justify this reference and second, Rule 12(c) may only be considered after the pleadings are closed but within such time as not to delay the trial. 

"Within such time as not to delay the trial" would require that the motion be heard within the deadlines established by the scheduling order.  Superior Court Standing Order 1-88 mandates that the various stages of litigation must be completed no later than the deadlines indicated in the Scheduling Order.  

The Scheduling Order for this A Track case required that all motions under Mass. Civil Procedure Rule 12 be served by October 30, 2008 and filed by November 29, 2008. (See Appendix, p. 165)  Caruso did not communicate his "wish" until December 18, 2008 at the hearing on Thompson's motion to dismiss the Valley Patriot's counterclaim.

Hopkins has alleged that the Valley Patriot requested, and Thompson did not object, to hearing its counterclaim as a motion for summary judgment to justify a ruling on a motion that was not before the Court.  (See Addendum, p. 1, footnote 3).  

Aside from the FACT that Hopkins dismissed the case as a rule 12(b) motion to dismiss and NOT a rule 12(c) motion for summary judgment, this allegation is deceptive.

It is true that opposing counsel, Peter J. Caruso, did state in passing that he "wished" that the court would consider his counterclaim as a motion for summary judgment.  It is also true that Hopkins did not respond to this request by allowing it, because if she had, then there would be an objection from Thompson to such a law-defying allowance on the record.

Hopkins' "loophole-justified" claim that Thompson's failure to object to an "unanswered request" allowed her to hear the counterclaim as a motion for summary judgment and then expand the counterclaim further to serve as a Rule 12(b) motion to dismiss, without disclosing this to Thompson at the hearing or asking him if he would assent to this law-defying request, is pure nonsense.

"Failure to object", as it applies to this particular situation, applies to failure to object to the granting of a request, not the failure to object to the request itself.

Furthermore, Hopkins instructed the parties to keep the testimony specific to the motion that was before her (i.e. the motion to dismiss the Valley Patriot's counterclaim) and to not repeat facts and argument that were contained in documents that had already been filed with the court, which included Thompson's documented objection to the Valley Patriot's counterclaim on the grounds that it was "egregiously frivolous and wholly without merit."  (Appendix, p. 46)

The Court transcripts (Appendix, pp. 135-150) further confirm that the only arguments communicated by the Valley Patriot at the December 18, 2008 hearing pertained to its frivolous claim that Thompson's lawsuit was an "abuse of process".

III.
HOPKINS' DISMISSAL OF THE CASE AS A "RULE 12(c) OR RULE 56 MOTION FOR SUMMARY JUDGMENT" IS WITH-OUT MERIT AND DENIES TO THOMPSON HIS SEVENTH AMENDMENT RIGHT TO BE HEARD BEFORE A JURY 

OF HIS PEERS
Summary judgment is awarded if the undisputed facts and the law make it impossible for one party to prevail if the matter were to proceed to trial.  The court must consider all materials in the light most favorable to the party opposing the motion for summary judgment.  Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

Summary judgment is appropriate only "where there is no genuine issue of material fact, and when, viewing the evidence in the light most favorable to the nonmoving party, the moving party is entitled to judgment as a matter of law."  Gray v. Giroux, 49 Mass.App.Ct. 436, 438 (2000).  See Mass.R.Civ.P. 56(c), as amended, 436 Mass. 1404 (2002).

The case law cited above does not support a dismissal of Thompson's lawsuit in any way, shape or form.  Contrary to the claim expressed by the Valley Patriot and blindly accepted by Hopkins without any supporting evidence, there are numerous issues of material fact to be decided by a jury.

Facts do not cease to exist simply because they are ignored, which is exactly what Hopkins did to support her fraudulent claim that Porten's article was nothing more than opinion, non-defamatory facts, and truthful facts.  (Addendum, p. 6) 

The only references to the subject article were to excerpts that Hopkins thought she could "spin" to be something other than libel, while excluding from her "analysis" the article's most libelous statements.  

At summary judgment, the court's task is not "to weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial."  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).  Hopkins defied this case law by alleging that she could determine the truth of statements she knew nothing about.  

It is a FACT that Thompson's book was not submitted into evidence.  Therefore, Hopkins could not even pretend to "weigh the evidence" to conclude that Thompson's book contains "slanderous" statements about several individuals and "privileged" information about his son.

Hopkins' "finding" that the subject article contains nothing but opinion, non-defamatory facts, and truthful facts not only proves that Hopkins did not take all the claims alleged by the plaintiff as true (as required by law when ruling on a motion for summary judgment), but confirms that the Valley Patriot was in a wildly favored position to influence her.

With a reference to Hopkins' claim that the subject article is not defamatory, Thompson cites Disend v. Meadowbrook Sch., 604 N.E.2d 54, 55 (Mass.App.Ct. 1992), where it was stated, "a statement is defamatory if it may reasonably be read as discrediting [the plaintiff] in the minds of any reasonable class of the community."

With a reference to Hopkins' claim that Porten's article is mostly opinion, Thompson contends that the article goes far beyond the communication of opinion.  It slanders Thompson personally to discredit his good name and reputation as a vocal critic of the family court "industry" with allegations reported as facts, which the Valley Patriot cannot substantiate because they are fraudulent. 

Hopkins alleges that it is "opinion" for Porten to describe Thompson as "disgruntled" and "constantly angry" and to state that Thompson did not understand the rules of evidence and incompetently represented himself in court.  

Even statements of opinion have to be based on some knowledge of the facts.  It is not opinion when the author has never met Thompson to know anything at all about him or his "emotional makeup" AND it is not opinion for someone who has never observed Thompson's performance in court to comment on his knowledge of the rules of evidence or his competence as a pro se litigant.
And Porten cannot now allege that her "source" for Thompson's competence in court was the Mother's attorney, Debra Dow, without admitting to perjury, since Porten denied that Dow was a source for her article in her July 21, 2008-filed "Answer and Counterclaim". (Appendix, p. 6 ¶ 27, p. 26 ¶ 27)

The fact is that Thompson is convinced that Dow was Porten's sole source for her article and that Porten denied this claim because it will prove her guilty of malice.  Thompson's proof is in the documents filed by Dow, which contain the same fraudulent allegations that Porten reports as facts in her article.

It is Thompson's contention that Porten limited her questioning to Dow, as a wildly biased "source", because she knew that Dow would tell her exactly what she wanted to hear to maliciously libel Thompson.  

By limiting her questioning to Dow and deliberately failing to verify her facts, Porten also eliminated the possibility that Dow's "version" of events would be discredited by someone else.

Therefore, Porten is guilty of a reckless disregard for the truth or falsity of the statements that were made in her article.  See New York Times v. Sullivan, 376 U.S. 254, 280 (1964). Where "motive and intent play a leading role, summary judgment should not be granted."  Barss v. Tosches, 785 F.2d 20, 22 (1st Cir. 1986).  "The summary judgment remains particularly rigorous when the disputed issue turns on a question of motive or intent." Lipsett v. University of Puerto Rico, 864 F.2d 881, 895 (1st Cir. 1988).

A reporter is also not privileged to make additions of her own that would convey a defamatory impression by "qualifying" her recitation of facts with phrases like "according to witnesses" or "it was reported".  Brown v. Hearst Corp., 54 F.3d 21, 25 (1st Cir. 1995).

With the exception of a single reference to "sources in the school system", Porten did not even use "qualifying phrases" in her article to support the LIES that she reported as facts.

To determine whether or not a statement is an opinion, a court "must 'examine the statement in its totality and in the context in which it was uttered or published.  The court must consider all the words used... [and] must give weight to cautionary terms used by the person publishing the statement.'  Finally, the court must consider all of the circumstances surrounding the statement."  Lyons v. Globe Newspaper Co., 415 Mass. 258, 263 (1993), quoting Fleming v. Benzaquin, 390 Mass. 175, 180-81 (1983).

Many jurisdictions have eliminated the distinction between fact and opinion, and instead hold that any statement that suggests a factual basis can support a cause of action for defamation.

The fact that a statement is opinion does not automatically shield it from a defamation claim.  "Expressions of 'opinion' may often imply an assertion of objective fact." Milkovich v. Lourain Journal Co., 497 U.S. 1, 18 (1990).  Thus a cause of action for defamation may still be sustained when an opinion "implies the allegation of undisclosed defamatory facts as the basis for the opinion." Nat'l Ass'n of Gov't Employees, Inc. v. Central Broad. Corp., 379 Mass. 220, 227-28 (1979).

The alleged defamatory statements need not be an explicit assertion. "An insinuation may be as actionable as a direct statement."  Mabardi v. Boston-Herald Traveler Corp., 347 Mass. 411, 413 (1964).  "The existence of defamatory innuendo is a question of fact for a jury to consider."  Reilly v. Associated Press, 59 Mass.App.Ct. 764, 774 (2003).  Porten insinuated that Thompson is a "nut" by comparing him to Greg Hyatt, who has been lambasted by the Valley Patriot on several occasions as "mentally ill".

Lastly, the rules pertaining to summary judgment are specific. Pursuant to Superior Court Rule 9A(a)(2), the nonmoving party has 21 days after service of a motion for summary judgment to respond.  And pursuant to Superior Court Rule 9A(b)(5), "each motion for summary judgment shall be accompanied by a concise statement, in consecutive numbered paragraphs, of the material facts as to which the moving party contends there is no genuine issue to be tried... with citations to supporting law of each claim upon which summary judgment is sought.  Failure to include the foregoing statements shall constitute grounds for denial of this motion."

Moreover, a motion for summary judgment is usually only made when sufficient time for discovering all evidence has expired.  In this case, not only were interrogatories and the production of documents yet to be served, but the deadline for discovery was not due to expire until June 22, 2010. (Appendix, p. 165)  

IV.
THERE ARE NUMEROUS ISSUES OF MATERIAL FACT IN THIS CASE FOR A JURY TO DECIDE

Conveniently missing from Hopkins' selective list of examples to argue that Thompson's libel lawsuit is without merit is the statement, "The book contained slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother."
If Hopkins can objectively determine what is and what is not slander as a matter of law, then a description of statements in Thompson's book as "slanderous", from someone who did not read a single page of Thompson's book prior to writing her article, is not "protected opinion".
This statement alone falsely accuses Thompson of actionable crimes against several individuals and, as such, is a matter of fact for a jury to decide.  This statement also qualifies as libel per se.

Libel per se is a written publication of a false statement, which accuses "the subject of the publication" of a crime.  Such claims are considered so obviously harmful that malice need not be proven to obtain a judgment for general damages.

Since Thompson was accused of slandering several specifically-identified individuals, it is the role of a jury to decide the truth of this "genuine issue of material fact".  

In the case of Howell v. Enterprise Publishing LLC, the Massachusetts Appeals Court concluded that summary judgment against Howell's defamation case was inappropriate with a reference to Joyce v. Globe Newspaper Co., 355 Mass. 492, 498-499 (1969), which stated, "where there is a basis for divergent views, the question [as to] whether a report is fair and accurate is for a jury."  

In the same case, the Massachusetts Appeals Court further concluded that it was for a jury to decide whether images on Howell's computer were pornographic. Howell v. Enterprise Publishing LLC, 72 Mass. App. Ct, 739, 893 N.E.2d 1270, further app. rev. granted, 452 Mass. 1109, 898 N.E.2d 862 (2008).

It can hardly be disputed that IF it is for a jury to decide whether a report was "fair and accurate" and whether images on Howell's computer were "pornographic"; then it is also for a jury to decide whether the Valley Patriot's article was "fair and accurate" and whether statements contained in Thompson's book were "slanderous".

The reason why "Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother" did not sue Thompson for libel at the time that the book was released is because every one of them knows that the content of Thompson's book contains nothing but the truth and Thompson's fact-supported opinions - neither of which constitutes libel.

Porten also wrote, "The book also contained sensitive and privileged information about the son." 

If Porten had read the book, then she would know that the book does not contain a single word that is sensitive or privileged information about Thompson's son.  Such a statement is clearly defamatory since it falsely implies that Thompson selfishly compromised the privacy and safety of his own son.

It was also stated in Howell v. Enterprise Publishing LLC that the disputed issues of material fact concerning Enterprise's "knowledge and intent", which are the same issues disputed in Thompson's case against the Valley Patriot, are "genuine issues of material facts" for a jury to decide.

Where a communication "is susceptible of both a defamatory and a nondefamatory meaning, a question of fact exists for the jury."  Draghetti v. Chmielewski, 416 Mass. 808, 816 (1994); Jones v. Taibbi, 400 Mass. 786, 792 (1987).

As communicated in this brief's Statement of Facts (pp. 10-11, #15-17), Porten blames Thompson in her article for the incompetence and procedural errors committed by the judge and opposing counsel in the case and then takes that slander to a whole other level with the wildly baseless and fraudulent claim that it is Thompson who "thinks" the rules are "minor".

This LIE is particularly outrageous since Thompson can prove as a FACT that he has been more compliant with the court's rules and procedure than any attorney who has opposed him in either superior or family court.

Moreover, this LIE directly contradicts everything that Thompson references in his books and legal documents.  If the courts had adhered to "the rules" in the cases involving Thompson, then he would have nothing to write about or criticize.
For two years, Paula Porten and Tom Duggan denied that Porten had anything at all to do with the subject article, including a written denial to the court, before admitting in an affidavit that they had been less than truthful.  

In the case of Noonan v. Staples, Inc., 539 F.3d 1 (1st Cir. 2008), credibility was found to be a material fact for the jury to decide.  As stated in this case, "Considering the conflicting explanations evinced by the record, it is proper for the jury to decide whether to credit [the Defendant's] explanation or instead draw the competing inferences advanced by [the Plaintiff]."  In this same 2008 case, the definition of actual malice was also expanded to include "the defendant's dislike of, hatred of, or ill will toward the plaintiff."

V.
THOMPSON'S LIBEL LAWSUIT AGAINST THE VALLEY PATRIOT FAR EXCEEDS THE MERITS OF THE SUCCESSFUL LIBEL LAWSUIT BROUGHT BY SUPERIOR COURT JUDGE ERNEST B. MURPHY AGAINST THE BOSTON HERALD
Unless Superior Court judges are "more equal" than Thompson, then Hopkins should be able to explain how the statements in the Valley Patriot article are any more "opinion" or "non-defamatory" than the following statements found to be libelous AND malicious in the case of Murphy v. Boston Herald, Inc., 865 N.E.2d 746 (2007):

(1)
Lenient judge frees dangerous criminals.
(2)
A wrist-slapping New Bedford Superior Court judge under fire for letting four accused rapists return to the streets in the past week has a pro-defendant stance and has heartlessly demeaned victims, according to records and sources.
(3)
"A criminal-coddling judge"
(4)
She's [fourteen]. She got raped.  Tell her to get over it, sources quoted the judge as saying.

Some very significant differences between Thompson's lawsuit against the Valley Patriot and Superior Court Judge Ernest B. Murphy's lawsuit against the Boston Herald include the following:

(1)
Unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge did not hide behind a pen name for two years to conceal his identity and a malicious agenda;

(2)
Unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge "qualified" his statements by attributing them to undisclosed sources;

(3)
Unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge did not fraudulently accuse Judge Murphy of actionable wrongdoing against several individuals;

(4)
Unlike the Valley Patriot's Paula Porten and Tom Duggan, whose fraud can be proven, David Wedge was found guilty of fraud on circumstantial evidence that was referenced as proof of malice.

(5)
And unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge made the effort to "balance" the article and confirm his information by seeking out Judge Murphy for comment.

Not only was Judge Murphy's significantly weaker case not dismissed, but a jury awarded him over two million dollars, which was then affirmed by the state's Supreme Judicial Court.

The SJC concluded that there was an abundance of evidence that, taken cumulatively, provided clear and convincing proof that the defendants either knew that the published statements found by the jury to be libelous were untrue, or that they published them in reckless disregard of their probable falsity.  

Cases cited in this lawsuit, which are just as applicable to Thompson's lawsuit against the Valley Patriot, included St. Amant v. Thompson, 390 U.S. 727, 732 (1968) ("recklessness may be found when there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports") and Lyons v. New Mass Media, Inc., 390 Mass. 51, 57 (1983) ("A major basis for inferring actual malice involves examination of the sources used by the reporter...").

It was also stated in Murphy v. Boston Herald, Inc, as it pertains to Thompson's more merited case, that a plaintiff is entitled to prove the defendants' subjective state of mind through circumstantial evidence... and evidence concerning a reporter's apparent reckless lack of care may be one factor in the actual malice inquiry.  See Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 668 (1989)("it cannot be said that evidence concerning... care never bears any relation to the actual malice inquiry").  "To the extent that there is any doubt that a corporate defendant, such as the Herald, is capable of possessing the state of mind required for a determination of 'actual malice,' we put that doubt to rest.  Where an article is written within the scope of a reporter's employment, his 'state of mind' may be imputed to his employer for purposes of liability."  Tosti v. Ayik, 394 Mass. 482, 493 (1985).

CONCLUSION

Hopkins' dismissal of Thompson's lawsuit, in defiance of the law, in defiance of the Valley Patriot's fraud on the court, and in defiance of the fact that the only frivolous document filed in this case was the Valley Patriot's counterclaim; is a travesty of justice and proof that the Valley Patriot was in a wildly favored position to influence this particular judge.

Hopkins' dismissal of this case is justified with fraud and a contradiction.  The fraud is Hopkins' fraudulent claim that a motion to dismiss had been filed by the Valley Patriot and her fraudulent claim that the article is nothing but opinion and truthful, non-defamatory facts.  

The contradiction involves the fact that the lawsuit was dismissed as a Rule 12(b) motion to dismiss, but justified with case law that exclusively applies to summary judgments.  

Moreover, the case law referenced by Hopkins confirms that she did NOT have grounds to dismiss this case.  As cited by Hopkins herself:

The moving party must demonstrate, "by reference to materials properly in the summary judgment record, unmet by countervailing materials" that the opposing party has no reasonable expectation of proving an essential element of the case.  Carey, 446 Mass. at 278, citing Kourouvacilis v. Gen. Motors Corp., 410 Mass. 706, 716 (1991).  The moving party may meet its burden either by submitting affirmative evidence that negates an essential element of the opposing party's case against it, or by demonstrating that she had no reasonable expectation of proving an essential element of her case at trial.  Flesner, 410 Mass. at 809. (Addendum, p. 3)


It is a FACT that the Valley Patriot, as the "moving party" and as the party with the burden of proof to overcome, referenced NOTHING and submitted NOTHING, which would support a claim that Thompson could not prove an essential element of his case. 

And it is a FACT that Hopkins could reference nothing herself to support such a claim.  So rather than defend her ruling with substantiated facts and applicable law, Hopkins wrote:

One cannot be so prominent and vocal a partisan in a public debate, particularly when one has a hand in creating the debate in the first place, and then cry foul at the rough and tumble of the marketplace of ideas.  Thompson cannot establish that anything other than opinion or, if they are fact, that they are false.  Therefore, he cannot, a fortiori, prove that they were made with "actual malice."  Consequently, his claim must be dismissed. (Addendum, p. 8)

Putting aside the baseless and fraudulent claim that Thompson cannot "establish" anything other than "opinion" and "facts that are not false", OR prove "actual malice", what Hopkins fails to grasp is the significant difference between Porten's crime of libel and Thompson's First Amendment-protected criticism of the courts.

Thompson did not sue the Valley Patriot because they criticized him.  He sued them because they manufactured lies and reported them as facts to discredit him.  Since Porten, as a family court attorney, could not discredit Thompson’s "message" about corruption and incompetence in family court, she instead resorted to "shooting the messenger".

Thompson can substantiate every claim and theory that he has ever alleged with facts, while Porten cannot substantiate anything in her article because the article is nothing more than a collection of fraudulent accusations communicated to support a malicious agenda.  

Thompson can not only prove that Porten resorted to fraud to discredit Thompson, but he can prove before a jury that Porten wrote the article out of malice to defame a critic of her "pen name-concealed" profession.

Since there are numerous issues of material fact in this case, which have been identified throughout this brief, it can hardly be disputed that this lawsuit is a matter for a jury, not a judge, to decide.

PRECISE RELIEF SOUGHT
Thompson requests that Judge Hopkins' dismissal of his lawsuit be overturned and that a jury trial be scheduled for the earliest available date before an impartial and honorable judge, who will respect Thompson's constitutional right to be heard and present all evidence favorable to his case.  

Thompson further requests that this Court respond to the Valley Patriot's confirmed fraud on the court with an order that allows Thompson to recover his costs pertaining to this appeal and any other relief that this Court deems just.
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