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ARGUMENT
I.
THE VALLEY PATRIOT'S BRIEF FAILS TO RESPOND TO THE RELEVANT ISSUES, FACTS, AND ARGUMENTS CONTAINED IN THOMPSON'S BRIEF

Since the Defendant-Appellees Valley Patriot, Inc., Tom Duggan, Jr., and Paula Porten ("Valley Patriot") do not have a valid response to the twelve issues stated by Thompson in his brief to justify his appeal ("TB", pp.1-3), they have written their own statement of issues in their brief ("VPB", p.1) to exclude the FACT that there are numerous issues of disputed material fact in this case for a jury to decide.

The statement of issues, as written by the Valley Patriot to allege that summary judgment was appropriate, fails to reference the FACT that a motion for summary judgment was not filed by the Valley Patriot; the FACT that the Valley Patriot stated nothing in its documents or at the hearing to justify a dismissal of the case; and the FACT that the Valley Patriot's argument for summary judgment is built on the false premise that the case involves matters "outside of the pleadings".

The Valley Patriot's "statement of issues" also fails to reference the FACT that Paula Porten and Tom Duggan committed fraud on the court by initially denying that Porten wrote the article to keep concealed from the court Porten's malicious agenda as a family court attorney herself in the Merrimack Valley.  

Porten only decided to come clean after she became aware of the FACT that Thompson has the "inside sources" at the Valley Patriot to confirm that Porten, and only Porten, wrote the article.


It should also be noted that the Valley Patriot repeatedly refers to the subject article in its brief as an "Op-Ed article" in defiance of the FACT that the only opinions contained in the article were either baseless or commentary on Porten's fraudulently-alleged facts.

II.
THE VALLEY PATRIOT'S STANDARD OF REVIEW ARGUMENT SUPPORTS THE MERITS OF THOMPSON'S APPEAL


As stated by the Valley Patriot in its brief, on appeal of a Superior Court summary judgment, the standard of review is whether, viewing the evidence in the light most favorable to the nonmoving party [i.e. Thompson], all material facts have been established and the moving party is entitled to a judgment as a matter of law.  See Mass.R.Civ.P. 52(c); Augat, Inc., v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991).  "An order granting or denying summary judgment will be upheld if the trial judge ruled on undisputed material facts and his ruling was correct as a matter of law."  Anderson St. Associates v. City of Boston, 442 Mass. 812 (2004).


A reference to the record reveals that the evidence was viewed in a light "least favorable" to Thompson and reveals further that there are numerous disputed issues of material fact in this case for a jury to decide.  Consequently, the ruling is NOT correct as a "matter of law".


And contrary to the claim that the Valley Patriot "provided the trial court with a point-by-point discussion of each of the offending Op-Ed Article's paragraphs, supplemented with the fraudulent claim that the paragraphs were substantiated "by using Thompson's own words and actions" (VPB, p. 4); it was Thompson, who provided a very detailed "point-by-point discussion" of each of the subject article's paragraphs in his Complaint (Appendix, pp. 6-16) to confirm before a competent and honorable court that the subject article is both libelous and malicious.  


It was also Thompson who proved in his brief (TB, pp. 18-20) that Porten's alleged "sources" DO NOT substantiate the fraudulent claims reported as facts in her article and DO NOT substantiate the fraudulent claim that Thompson provided the information referenced by Porten to write her article (Appendix, p. 145, VPB, p. 4).


Bottom line, a careful examination of Porten's ten "sources", which do not include Thompson's book or an identified witness, confirms that Porten did not have a "source" to substantiate the following libelous claims:

(1)
That Thompson's book contains "slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother, and the mother's lawyer";

(2)
That Thompson's book contains "sensitive and privileged information" about his son;

(3)
And that Thompson, who Porten has never met either in or outside of a courtroom, is constantly angry, disrespectful of the court's rules, and incompetent at representing himself in court;


The ten "sources" also do not support Tom Duggan's fraudulently-alleged claim, communicated to critics of Porten's article, that Thompson has "kids by a previous marriage who he barely acknowledges".


It is ironic that Porten can blindly allege slander in Thompson's book without ever reading the book, but denies the self-evident slander contained in her article, which Thompson can substantiate as libel with verifiable facts.


The Valley Patriot's references to Judge Hopkins' "Memorandum of Decision and Order" on pages 4 and 5 of its brief is also irrelevant since Hopkins proved with her law-defying denial of Thompson's Motion for Reconsideration that she is corrupt and/or incompetent.  

For this judge to arrogantly allege that she could determine the truth and accuracy of material facts that she knew nothing about, particularly as they pertained to a book that she has never seen, is an outrage.  

It can hardly be disputed that there was nothing submitted into evidence or stated on record that Hopkins can reference to allege that Thompson's book contains slanderous statements about several individuals and sensitive information about his son OR allege that Thompson is constantly angry, disrespectful of the court's rules, and incompetent at representing himself in court.


In its brief, the Valley Patriot quotes Hopkins, who wrote in her Memorandum of Decision and Order, "One cannot have a hand in creating the debate in the first place, and then cry foul.  Thompson can[not] establish that any of the claims in the op-ed are anything other than opinion or, if they are fact, that they are false.  (VPB, p. 4)


Thompson can most definitely "establish" that the claims in the subject article are false if simply given the opportunity to present his evidence to a jury of his peers as constitutionally-prescribed.  

Furthermore Thompson did not "cry foul" over the "debate" pertaining to the state's family court system, which Thompson contends is corrupt, he "cried" foul over the FACT that family court attorney Paula Porten hid behind a pen name to maliciously discredit Thompson, as a critic of her profession, with LIES reported as facts.

III.
THE COURT'S ENTRY OF SUMMARY JUDGMENT IN FAVOR OF THE DEFENDANTS DEFIES THE LAW


Contrary to the Valley Patriot's claim otherwise (VPB, p. 6), there was nothing about Hopkins' ruling in this case that resembled "an analysis of documents and matters presented outside the pleading."


First of all, the Complaint did not include matters "outside the pleadings".  Thompson's complaint was specific to the subject article and the libel and fraud contained in Duggan and Porten's email responses to critics of the subject article.

The only matters "outside the pleadings" were alleged by the Valley Patriot, which frivolously alleged that Thompson's lawsuit was not about the clear and self-evident issues communicated in his Complaint, but about promoting and re-litigating his child custody case and damaging the reputation of others.

Ironically, the Valley Patriot accuses Thompson of an agenda that was exclusively carried out by Paula Porten, who has still not provided anything in the form of witnesses or evidence to support the malicious lies contained in her article.


The Valley Patriot further alleges that Hopkins' use of the words "okay" and "all right" were supposed to indicate that she had agreed to hear the Valley Patriot's abuse of process counterclaim as a motion for summary judgment.  


An examination of the transcripts (Appendix, pp. 135-150) will confirm that Hopkins use of the words "okay" and "all right" were hardly responsive to the Valley Patriot's request, particularly in light of the fact that Hopkins used the word "okay" eighteen times at this hearing as a "verbal filler" the way many people intersperse the words "umm" and "ya know" in their speech.  

If the use of the words "okay" and "all right" were supposed to communicate Hopkins' plan to rule on a motion that had not been filed, then it further proves Hopkins to be corrupt since an honorable judge would have articulated a clearer response and an honorable judge would have asked Thompson if he would assent to waiving the 21 days that are provided by Superior Court Rule 9A(a)(2) to respond to motions for summary judgment.

Based on the fact that Hopkins did defy the law to hear the Valley Patriot's counterclaim as a motion for summary judgment, it is Thompson's contention that Hopkins was deliberately vague to avoid an objection from Thompson.

Moreover, as cited in Thompson's brief (TB, p. 37), pursuant to Superior Court Rule 9A(b)(5), "each motion for summary judgment shall be accompanied by a concise statement, in consecutive numbered paragraphs, of the material facts as to which the moving party contends their is no genuine issue to be tried... with citations to supporting law of each claim upon which summary judgment is sought."

An examination of the transcripts (Appendix, pp. 135-150) and the Valley Patriot's counterclaim (Appendix, pp. 24-37) confirm that there was not a single material fact referenced at the hearing or in the counterclaim to even allege that there were no genuine issues to be tried.  The Valley Patriot's testimony at this hearing was exclusive to its egregiously frivolous claim that Thompson's lawsuit was an abuse of process.

IV.
THE VALLEY PATRIOT'S "ANALYSIS" OF THE SUBJECT ARTICLE (VPB, PP. 7-10) DOES NOT, IN ANY WAY, SUPPORT ITS CLAIM THAT THE SUBJECT ARTICLE WAS SUBSTANTIATED BY FACTS.

The Valley Patriot alleges in its brief (TB, p. 6) that it submitted substantial materials into evidence.  It then supports this claim with a reference to Exhibit 1 (Appendix, pp. 61-67), which was not posted as a blog entry until November 18, 2007 - eighteen months after Porten wrote her article; Exhibit 2 (Appendix, p. 68-69), which was "retrieved" from a google search of the terms "kevin thompson and book ban" on June 30, 2008 - two years after Porten wrote her article; Exhibit 4 (Appendix, pp. 80-85), which was not released publicly until June 29, 2006 - two months after Porten wrote her article; and Exhibit 6 (Appendix, p. 93), which was sent on May 5, 2006 - at least four days after Porten wrote her article.

What the Valley Patriot fails to note is the FACT that, of the ten exhibits alleged by Porten as "sources" for her article (Appendix, pp. 61-124), not one of them substantiates the statements that Thompson specifically identifies in his Complaint as libel. 

The only pages referenced by the Valley Patriot as "sources" in its paragraph by paragraph commentary on the subject article (VPB, pp. 7-10) are Appendix pages 61, 63, 66, 67, 68, 69, 70, 77, 78, 80, 82, 85, 86.

What should be noted is that, with the exception of the baseless references to Exhibit 3 (Appendix, pp. 70, 77, 78), every other page referenced by the Valley Patriot in its "analysis" of the subject article did not exist at the time that Porten wrote it.

The Valley Patriot's reference to the first six paragraphs of the article is, for the most part, irrelevant.  Paragraph 3 of the subject article (Appendix, pp. 202-203) does contain the falsehood that "much of what was presented at trial was sealed, like the DSS reports, for the protection of the minor son" and paragraph 5 does contain the falsehood that "Thompson blames everyone but himself for his loss"; but neither of these statements contributed in a significant way to Thompson's decision to sue the Valley Patriot.

The flagrant slander begins in the seventh paragraph.  The Valley Patriot justifies the slander contained in this paragraph by ignorantly equating "criticism" with "slander".  The Valley Patriot's legal counsel, Peter Caruso, and Paula Porten, as an attorney herself, should know the difference.  Criticism is protected by the First Amendment.  Slander is not.

Thompson does not deny that he has criticized Judge Manzi, Judge Digangi, the Mother, and the Mother's lawyer; what he has not done is slander them, which is the significant difference between the protected facts and opinion contained in Thompson's book and the unprotected lies and opinion contained in Porten's article.  Unlike Porten, Thompson can support his opinions because they are based on credible, verifiable facts, which is why none of these individuals have attempted to sue Thompson.

The eighth paragraph of Porten's article is justified with fraud.  There is nothing on Appendix, page 80 or in any other source, including the book, which substantiates the claim that the book contains "privileged information" about Thompson's son.  

It is also worth repeating that Appendix, page 80 is a page from the "timeline" document produced by Thompson, which he did not release publicly until June 29, 2006 - a full two months after Porten wrote her article!

This FACT proves Porten guilty of perjury since she writes in item 5 of her affidavit (Appendix, p. 121), signed under the pains and penalties of perjury (Appendix, p. 122), that the exhibits attached to the Valley Patriot's Opposition were reviewed by Porten, referenced in her preparation of the article, and used as her "sources" for the article.  

Contrary to the Valley Patriot's assertion, the ninth paragraph is actionable as libelous because it repeats the false claim that the book contains "privileged information" about Thompson's son.  

The paragraph also falsely alleges that the judge ordered that this nonexistent "privileged information" be deleted from the book.  The judge ordered no such thing.  She banned the book in its entirety with no conditions expressed to allow Thompson to re-release it.

In the tenth paragraph, Porten fraudulently writes that Thompson refused to edit the book.  As stated in his Complaint, Thompson did in fact edit the book to eliminate identifying information pertaining to the mother, the maternal grandmother, and his son.

The Valley Patriot's claim that "the refusal to edit" appears in Thompson's interview with Tucker Carlson in Exhibit 3 is fraud.  A review of this exhibit proves that nothing about editing the book was discussed in this interview.  Thompson simply admitted in this interview that he would not be adhering to Judge Manzi's book ban on the grounds that her order was illegal and, therefore, null and void.

With regard to the DSS report, which Porten references in her article as impounded, the DSS report was released to Thompson and the Mother in redacted form.  Moreover, the only statements referenced from the DSS report in the book are the lies expressed by the Mother and her accomplices about Thompson. 

The eleventh paragraph contains the slanderous claim that Thompson was not able to present certain items at trial because he failed to understand the court's rules of evidence.  The Valley Patriot's references to page 3 of Exhibit 4 (Appendix, p. 82) and page 4 of Exhibit 5 (Appendix, p. 89) only add to Thompson's proof that this slanderous claim is baseless.

Aside from the fact that Exhibit 4 is a timeline pertaining to the banning of Thompson's book, which occurred two years after his child custody trial; Exhibit 4 is also the exhibit identified earlier as the one produced by Thompson two months after Porten's article was published.

Page 4 of Exhibit 5 pertains to the banning of Thompson's book, which means that it is also irrelevant as it pertains to Thompson's knowledge of the rules of evidence at his child custody trial.  

What Page 4 of Exhibit 5 does expose is Porten's MALICIOUS intent.  Anyone who were to read the full paragraph referenced on page 4 of Exhibit 5 would conclude that Thompson is NOT criticizing the court for its rules; but for its incompetent knowledge of the rules, its creative interpretation of the rules, and its double standard enforcement of those rules, which were NOT enforced on lawyers in his case.  

But this FACT would not support Porten's agenda to slander Thompson as a critic of her profession.  So instead, she limited her reference to a single procedural error made by Thompson, which was deliberately taken out of context, to deceive readers of the Valley Patriot to believe that Thompson thinks the law and rules of the court are trivial and should not apply to him.

This claim is particularly egregious since it portrays Thompson as the polar opposite of everything that he stands for and writes about in his book.  The overriding theme of Thompson's book is that fathers and children would not be harmed in family court if there was a STRICT adherence to the law as it is written.  

The fact is that if the judges in Thompson's case had complied with the law and adhered to the "rules", then Thompson would not have had the material to write a 315-page book on that specific topic.


To substantiate the comments in the twelfth paragraph, the Valley Patriot references Exhibit 4 exclusively, which as previously stated, did not exist at the time that Porten wrote her article.


The thirteenth paragraph contains the slanderous statement that "sources in the school have said that his book and custody battle have disrupted and affected his teaching."  Since Thompson's book and custody case did not, in any way, affect or disrupt his teaching, Thompson demanded in his Complaint that Porten identify her "sources in the school" so that Thompson could confront them at the trial as false witnesses against him.  These nameless "sources" remain a mystery.  

For the record, Thompson's "problems" at Methuen High School had nothing to do with his teaching and everything to do with school politics and workplace harassment, which was occurring outside of his classroom because he had the courage to expose the corruption in his union's election process.

The fourteenth paragraph is simply the expression of an ignorant opinion.  Therefore, it is not slander and was not referenced as slander by Thompson in his Complaint.

CONCLUSION


The case law cited by the Valley Patriot to support its argument that summary judgment is appropriate does not apply to this case.  For Ackerman v. Paulauskas, No. 051524D, 2008 WL 1799759, at 2 (Mass.Sup. Mar.11, 2008) to apply, this lawsuit would have to be meritless, which it is not.  For Kourouvacilis v. General Motors Corp., 410 Mass. 706 (1991) to apply, the Valley Patriot would have had to establish that it is unlikely that Thompson can prove an essential element of his case, which it did not.

It can hardly be disputed, except among lawyers hired to allege otherwise, that the Valley Patriot "googled" the internet after the fact to find something that it hoped it could "spin" to substantiate the lies reported as facts in Porten's article.  

And since the lies about Thompson were so outrageous, the Valley Patriot resorted to fraud and concocted frivolous allegations about Thompson's motive for filing the lawsuit to distract from Porten's actionable crimes against Thompson.

Since Thompson has undeniable proof that Porten and Duggan committed fraud on the court in their Answer to Thompson's Complaint (Appendix, p. 18 ¶ 99, p. 30 ¶ 99) to conceal a malicious agenda; committed fraud on the court in Porten's Affidavit (Appendix, p. 121 ¶ 5) to allege "sources" for her article that did not exist at the time that she wrote it; and committed fraud on the court in the Valley Patriot's brief (VPB, p. 4) to allege that the subject article is substantiated "by using Thompson's own words and actions"; he expects this Court to uphold and enforce the laws regarding perjury, specifically M.G.L. c. 268, §1, which unambiguously states:

Whoever, being lawfully required to depose the truth in a judicial proceeding or in a proceeding in a course of justice, willfully swears or affirms falsely in a matter material to the issue or point in question, or whoever, being required by law to take an oath or affirmation, willfully swears or affirms falsely in a matter relative to which such oath or affirmation is required, shall be guilty of perjury. Whoever commits perjury on the trial of an indictment for a capital crime shall be punished by imprisonment in the state prison for life or for any term of years, and whoever commits perjury in any other case shall be punished by imprisonment in the state prison for not more than twenty years or by a fine of not more than one thousand dollars or by imprisonment in jail for not more than two and one half years, or by both such fine and imprisonment in jail.

Lastly, it is overwhelmingly self evident that there are numerous issues of material fact in this case for a jury, not a judge, to decide.  A ruling, defying this self evident fact and defying Supreme Judicial Court Rule 3:09 (specifically a judge's duty to impartially enforce high standards of conduct, accord to every person his full right to be heard, and comply with law, including the law regarding perjury) would be additional documented proof that judges at every level in Massachusetts are deliberating obstructing justice to prevent Thompson's cases from succeeding on their merits before a constitutionally-prescribed jury of his peers.
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