OPENING STATEMENT

I am still very concerned with Attorney Lennox's claim that this case will take multiple days.  Mr. Altman, you commented on the phone last week that no one wants to stretch this case out.

I respectfully disagree.  I certainly want resolution to this matter as soon as possible because I am currently teaching in a situation that is a nightmare.

But for Methuen, every day that this case drags on, before a ruling in my favor is reached, is another day that a large percentage of what will be back pay and benefits owed to me by Methuen are being paid by the city of Lawrence.

Since the school's dismissal letter references little more than an alleged violation of a memorandum of agreement between myself and the previous superintendent as their reason for my dismissal, then their case should not take more than a couple of hours.  

The proof of this is that neither of the two previous hearings on the merits of my dismissal took more than a couple of hours, which was more than enough time for both sides to present all of their evidence and question witnesses.

As I stated in our phone conference, if the school simply intends to slander me with references to the merit-less and harassing actions that I endured prior to the memorandum of agreement or if they intend to fabricate a new reason for my dismissal, then I will be objecting to each attempt to generate such a smoke screen.

A major reason why we have a res judicata doctrine, which I contend does apply to this case, is to prevent a party from reviving unsuccessful dispositions with a new theory.

The memorandum of agreement wiped the slate clean so that all references to the school's previous attempts to run me out of the school system with baseless disciplinary actions are irrelevant and inadmissible.

And since it is a violation of the memorandum of agreement that the school has cited as its cause of action, then I would like to direct you, Mr. Altman, to item 3 of that same agreement, before the school presents its case, where it states: 

Mr. Thompson shall not be in violation of this Agreement for any actions or statements, either orally or in writing, made prior to the execution of this Agreement.  (Exhibit 1)

The date on this Agreement is June 29, 2006, which means that anything referenced prior to this date is legally inadmissible.

I also have court-recorded and transcribed testimony from Personnel Manager, Colleen McCarthy, and Dr. Whitten, confirming that, according to them, I was fired for one reason and one reason only, for sending a private email to 25 specific teachers in which I reported an act of harassment that I was experiencing at the time.  

McCarthy is quoted as saying that if I had not sent the email, which she called a violation of the school's acceptable use policy, then I would not have been fired.  (Exhibit 32, p. 8)

I have the school's attorney, Kevin Bresnahan, on tape conceding that I was not fired for violating the school's acceptable use policy.  (Exhibit 33, p. 13)

And I have Dr. Whitten contradicting herself throughout her testimony and holding up the memorandum of agreement at that hearing to reference it as the reason why I was fired.  (Exhibit 33, p. 3, 11-12)

Her testimony further proves that her handling of this matter was twilight-zone level incompetent and negligent.

My private email response to the harassing note in my faculty mailbox, which the school creatively interpreted as a violation of the memorandum of agreement between myself and the previous superintendent, has also been labeled, pursuant to the school's eagerness to fire me, as insubordination, conduct unbecoming a teacher, and extreme disruption of the efficiency and effectiveness of the educational process.

The disruption claim is insane since it was Mimi Hyde and company who went running around the school to badmouth me in front of students, not my much more discreet email response to the harassing note left in my faculty mailbox.  

And while I was fired for my private email, nothing was done to Hyde for her much more disruptive response.  

In fact, every school disruption that has been attributed to me has been caused by the raving group of union-connected lunatics at the high school who have been free to say or do whatever they want with impunity at my expense.

I am referencing the timeline restriction, not because I fear anything that happened prior to June 29, 2006, but in the interests of efficiency so that this matter does get resolved today and stays focused on the genuine reasons, not the pretext reasons, for my dismissal.    

If the school is allowed to reference these inadmissible, prior incidents, then I will need the time to reference the underlying motive for these incidents, including a reference to my custody case, which the former superintendent and union president sabotaged with slander and the illegal concealment of school-related material facts.

The school is alleging that this information is irrelevant because they want to keep you, Mr. Altman, in the dark about the motive behind the very real and conspired efforts against me.

The crimes committed by school officials and my response to these crimes to hold them accountable generated two groups of people who have conspired over the last four years to run me out of the school system.  

The first group knows that I have the evidence to confirm their crimes against me and believed that by manufacturing a case against me with frivolous and baseless disciplinary actions, it would drive me out of the school system or discredit me and reduce the threat of a successful lawsuit against them.

The second group is oblivious to the actions of the first group, but have an issue with me because I sued the union president and exposed her union-related crimes.

The majority of teachers in the school are unaware of the harassment against me because my hands were tied by former school superintendent, Phil Littlefield, who thought that he could keep HIS actionable crimes concealed by illegally restraining my First Amendment right to talk about them.

Since I am an exceptional teacher with tenure, who has always received outstanding evaluations from my immediate supervisors and praise from my students, the individuals who have conspired to run me out of the school system have faced a dilemma.  (Exhibit 20, 21)

They are aware that I cannot be fired legally without just cause.  Consequently, they resorted to lies and unethical stunts to make up in quantity what they lacked in quality.

To generate a paper trail against me, Littlefield directed his high school administrators to "author" baseless written warnings and conduct witch-hunt investigations of me.

As the employer with the burden of proof to overcome, the school system will not be able to prove anything that portrays me in a negative light because, among other things, their case is nothing more than smoke and mirrors.  

In fact, the only one who is capable of proving anything at this hearing is me, because I am the only one in this room who actually has first hand knowledge of everything that has transpired over the last five years.

With an $11,000,000 lawsuit up next, what does concern me is that the school will pull out all the stops ethical and otherwise to slander and discredit me.

Please note that the only thing that Attorney Lennox's two witnesses, Arthur Nicholson and Jeanne Whitten, can confirm through first hand knowledge is my competence as a teacher and the incident involving the email.  Everything else that they communicate will be objected to as inadmissible second and third hand hearsay.
My dismissal was not simply an innocent mistake, but a deliberate, willful attempt to run me out of the school system and discredit me based on trumped up charges that it knew to be frivolous.

The dismissal was also a retaliatory response to my plan to sue the school system for wage withholding and workplace harassment, which I had communicated to Dr. Whitten just one month before my suspension, on December 20, 2006.

I further contend that the school system fought my claim for unemployment benefits and delayed this arbitration in the hopes that it could bankrupt me and, in effect, sabotage my financial means to sue it.

Mr. Altman, it is my understanding that your remedy is limited to back pay, benefits, and reinstatement and that you cannot award punitive, consequential, or nominal damages.

Consequently, I have already filed a federal court lawsuit to obtain the relief that this process cannot grant on claims that go well beyond the wrongful termination matter that is to be heard here today.  

When my day in federal court comes, I am quite certain that what I can substantiate with concrete evidence will prove to be very, very costly to the defendants in that lawsuit.

As one of those defendants, if Dr. Whitten thought that there would be fewer repercussions with her choice to enable the raving group of union-connected lunatics at the high school at the expense of my teaching career, then she was sadly mistaken.  

And if anyone in this room should have been fired, it is Dr. Whitten, in response to her wildly incompetent and unprofessional handling of this case.

...........................................................

MY TESTIMONY

It is not possible to understand my case without addressing the root cause of what I have experienced.

I was fired on April 9th of 2007.  Not for anything that I actually did, contrary to the lies manufactured by specific individuals in the Methuen school system, but for what I know and can prove.

Harassing me in the workplace to run me out of the school system is one thing.  Concealing information and committing perjury to sabotage my relationship with my son is a whole other matter.

I am guilty of absolutely nothing but standing up for myself and attempting to hold those who have harmed me, and my son, accountable.

I met my five-year old son’s mother, Kathleen Moran, at Methuen High School, where we both worked as teachers in the school's science department.  

When I would not agree to her plan to quit her job and have me be the sole provider for the three of us, Miss Moran broke off our engagement.

Since Miss Moran is a mentally ill, unstable woman, she chose to "punish" me for our failed relationship by opposing my efforts to be an equal parent to our son.

Aware that the facts of the case would not convince a competent and honorable court to give her sole custody, Miss Moran resorted to Fatal Attraction type behavior and the recruitment of accomplices in the school system to lie for her and slander me.

The crimes committed by Miss Moran's accomplices and my response to these crimes to hold them accountable generated two groups of people who conspired over the last four years to run me out of the school system.  

As I stated in my opening statement, the first group knows that I have the evidence to confirm their crimes against me and believed that by manufacturing a case against me with frivolous and baseless disciplinary actions, it would drive me out of the school system or discredit me and reduce the threat of a successful lawsuit against them.

The second group is oblivious to the actions of the first group, but have an issue with me because I sued one of Miss Moran's accomplices, Diane Dandreta (Exhibit 36) and exposed the union-related crimes committed by Dandreta as the school system's union president.   (Exhibit 13)

The majority of teachers in the school are unaware of the harassment against me because my hands were tied by former school superintendent, Phil Littlefield, who thought that he could keep HIS actionable crimes concealed by illegally restraining my First Amendment right to talk about them.

Over my first six years in the school system, Dr. Littlefield had never met me or spoken to me directly.  He also had never observed me either in or outside of the classroom.

This reality did not prevent Littlefield from stating to a DSS investigator on April 8, 2004 that my custody case was "the worst he had ever seen" and that I am "revengeful and hateful" toward Miss Moran.  (Exhibit 14, p.4)

This from a guy who has been divorced multiple times himself, who is rumored to have had affairs with several female staff members in the Methuen school system, and whose own son is up on charges of child pornography.

Littlefield also denied knowledge of Miss Moran's poor attendance record despite the fact that she had been averaging 30 absences per school year over her five years at the high school. (Exhibit 15)

On this same date and to the same DSS worker, Diane Dandreta, portraying herself as a neutral “school official”, fraudulently claimed that she has seen me "out of control verbally at the school" and "fears" me. (Exhibit 14, p. 4)

When my federal court lawsuit against the city of Methuen and the Massachusetts Teachers Association goes to trial, I will be calling student after student onto the witness stand to testify to the fact that they have not EVER seen me out of control verbally at the school.

They will also be testifying to the fact that they have not EVER seen me demean my students or make inappropriate comments to them, which are two other lies that the school system has fabricated to slander and discredit me.

Dandreta also concealed Miss Moran's excessive absences, including her knowledge of Miss Moran’s two mental breakdowns.

The documentation, which confirms these mental breakdowns and which was provided to Dandreta to approve paying Miss Moran from our union's sick leave pool, is currently being denied to me by the Methuen City Solicitor, Peter McQuillan, who went so far as to contact Miss Moran's attorney to help him fight this subpoena request.  (Exhibit 16)

Littlefield and Dandreta's wildly slanderous statements, combined with their concealment of material facts, convinced the DSS worker, who only questioned individuals hand-picked by Miss Moran, to write in her report that "Miss Moran describes Mr. Thompson as very intimidating and verbally abusive toward her.  This has been confirmed by speaking with the school."
(Exhibit 14, last page)

The judge in our family court case described this DSS report at a June 4, 2004 contested child custody trial as the most influential piece of evidence to justify his ruling of sole custody to Miss Moran.  (June 4, 2004 trial transcripts)

The appeals court cited this same report to extort over $8,600 from me to pay Miss Moran's attorney fees. (September 30, 2005 appeals court ruling)

The irony of this incompetent DSS investigation, which did not even include an interview with me, is that I am always polite and respectful to Miss Moran when we interact outside of school and I did not speak to her at all or so much as glance in her direction during her last two years at the high school.  

You learn very quickly, when dealing with an emotionally unbalanced person, that you do what you can to keep your distance.

Furthermore, Arthur Nicholson, the high school principal, and Joe Harb, the science department head, conducted their own investigation into Miss Moran's chronic complaints of a hostile work environment and concluded that her allegations were baseless and unfounded.  (Exhibit 17)

When confronted with the results of this investigation, which confirmed that she was unsuccessful at convincing other teachers at the school to lie for her and slander me; Miss Moran was forced to admit herself that she had not been truthful.

Despite the fact that this school investigation into Miss Moran's allegations was conducted just one week before the DSS investigation and reached a conclusion that was the polar opposite of the conclusion reached by the DSS after speaking with Littlefield, Dandreta, and Harb; not one school official chose to share these results.

The accusations of a hostile work environment continued in the 2004-2005 school year and the school's efforts to manufacture a case against me with baseless reprimands began.  

In January of 2005, I was reprimanded for reporting the negligence of Assistant Principal Dan O'Connell, who ignored my emails for days, in violation of the school's email policy, and who refused to carry out the school's discipline policy.  The reprimand was written by O’Connell.  (Exhibit 18)

When I responded to this reprimand in writing, as I am legally permitted to do, I received a second reprimand from the high school principal for the content of my formal response.  (Also Exhibit 18)

When it became clear that Dandreta was still conspiring with Miss Moran to run me out of the school system with fraudulent complaints, I filed a lawsuit against her for defamation of character, slander, and workplace harassment on March 2, 2005.

On March 4, 2005, just two days after the filing of my lawsuit, I received a wildly baseless written warning from my department head, per order of the superintendent, to not discuss my custody case in school.  (Exhibit 19)

I refer to the directive as "baseless", because I had not been discussing my custody case in school with anyone to warrant a directive.

On April 11, 2005, I reported Dandreta's unethical stunts involving our union's nomination and election process after she denied Joe Harb's nomination and my self-nomination for union president.

Specifically, I put a four-page letter in the faculty mailbox of every union member in Methuen, detailing the corrupt schemes that had allowed Dandreta to run "unopposed" in seven of the eight years that I had been working in the school system.  (Exhibit 13)

It should be noted that my whistleblower efforts were not initiated until I had first run it by Littlefield, who communicated that he did not have the desire or the authority as school superintendent to interfere with this union-related activity.

After filing my lawsuit against Dandreta and exposing the corruption in the Methuen union's nomination and election process, the harassment against me escalated.

A group of Dandreta's "people" went to the principal, Arthur Nicholson, and made the baseless claim that I had used school supplies to make copies of my letter and had used students to put the union letter in faculty mailboxes for me.  

Both allegations were easily rebutted with receipts and witnesses who saw me put the letters in the mailboxes myself.  

Although the evidence and witnesses proved that these particular teachers had lied to the principal to slander me for no other reason than because they did not like the content of my letter, there was no response from the principal to hold them accountable.

Another group went straight to Dr. Littlefield at a school telethon to convince him to fire me.  This discussion was overheard by my department head, Joe Harb, who quoted Littlefield as saying, "What do you want me to do?  I reviewed his file and his record is outstanding." 

As stated in my opening statement, since I am an exceptional teacher with tenure and since I have always received outstanding evaluations from my immediate supervisors and praise from my students, the individuals who have conspired to run me out of the school system have faced a dilemma.  (Exhibit 20, 21)

They are aware that I cannot be fired legally without just cause.  Consequently, they resorted to lies and unethical stunts to make up in quantity what they lacked in quality.

To generate a paper trail against me, Littlefield directed his high school administrators to "author" baseless written warnings and conduct witch-hunt investigations of me.  My source is my department head, Joe Harb.

On April 19, 2005, I faxed an eight-page detailed letter to Jill Coleman, an MTA regional consultant in Lynnfield, requesting an investigation into the Methuen union’s nomination and election process.  (Exhibit 22)

Jill Coleman took this private, MTA-addressed letter and forwarded it to the defendant in my lawsuit, Diane Dandreta, who shared the content of the letter with several teachers and administrators.  

When I confronted her about this crime on April 29, 2005, Coleman lied to my face by denying that she had released the letter.  

The letter served Dandreta's purpose by generating disruption in the school setting and animosity toward me.  

One of Dandreta's friends, Ann Marie Krusell, who could have only found out about the letter from Dandreta, threatened to sue me through her attorney for referencing her by name in the letter.  (Exhibit 23)

Krusell's threat; which was cc'd to four union officers, the high school principal, the superintendent, and even the mayor of Methuen; is indicative of the mindless nonsense that I have endured from the raving group of lunatics working at the high school, who have been free to create whatever disruptions they want with impunity at my expense.

Not only does my MTA-addressed letter not defame Krusell as she alleges, but suggests otherwise to anyone capable of logical thought.

I was told that even her friends attempted to talk sense to her by pointing out that I had, in fact, accurately quoted her in the letter.

At some point, the MTA-addressed letter ended up in the hands of Littlefield, who took this confidential union letter, which he should have never had access to in the first place, and referenced my mention of Dandreta's impact on my custody case as an excuse to suspend me without pay for three days (May 4 - May 6, 2005).  (Exhibit 24)

Littlefield claimed that I had violated his baseless March 4, 2005 directive to not “discuss” my custody case in school because the custody case was referenced in the letter and I had admitted to “showing the letter” to four similarly outraged union members, two of them administrators, who each intended to speak at the special executive board meeting that had been called to respond to my claims of union corruption.

The suspension letter included the lie that there had been "several warnings and infractions."  

To support this lie, Littlefield ironically referenced the April 2, 2004 memo (Exhibit 17), which was the memo confirming that Miss Moran’s allegations against me were unfounded, to claim that I had been "disciplined" in the past for discussing my custody case in school.

Dandreta did not attend the April 29, 2005 union meeting that had been called to address her misconduct, but instead had her "people" boo over me and cause a scene when I got up to speak.  

The behavior was so childish and abusive that two members of the board (Al Delano and Frank Gurczak) stood up at two different times of my speech to demand that their fellow board members control themselves so that I could be heard.

Although I conclusively proved that Dandreta had manipulated the nomination process to avoid an election and was given access to nomination details that were prohibited to her as a candidate for office, the unopposed results were allowed to stand and my request for an election that would allow me to run for union office was denied without explanation.

Over the summer of 2005, I appealed Littlefield's three-day suspension and requested that my union take my grievance to arbitration.  A meeting on this matter was postponed until October of the following school year.

Although the suspension was clearly illegal, which I proved at the meeting called to address my suspension, with references to the First Amendment and case law; the union's executive board, made up of the same people who booed over me the previous spring, voted to deny my request for arbitration.  

The harassment and retaliation continued in 2006.  On May 12th of 2006, I was placed on paid administrative leave through the end of the school year for using ten minutes of a ninety-minute long block class answering student questions about my appearance on a television show, which was seen locally by several of my students.  (Exhibit 25)

The conversation was exclusive to civil rights and the First Amendment as it pertained to a book that I had written, which became a news story when it was banned by a judge who is criticized in the book.  

There was absolutely nothing about the discussion that was inappropriate.  I am an open and honest person and, unlike the former superintendent, I have nothing to hide.  In effect, I was suspended for having a ten-minute conversation on a history topic in a physics class.

This ten minutes spent off topic was brought to the attention of the superintendent by a union-connected teacher at the school, who initially tried to use these ten minutes to blackmail me into changing her daughter's physics grade (Exhibit 34).

Only after I refused to change the student's grade was I suspended and handed a notice of intent to dismiss.  The pressure to change the grade came from my union and Assistant Principal, Jane Obshatkin.

Over the summer of 2006, I met with Littlefield, who agreed to drop the dismissal if I would agree to sign his self-serving agreement that illegally restrained my speech.  (Exhibit 1)

Faced with the choice to either lose my job, my family group health insurance, and the twenty year investment that I had made into the state's retirement system OR sign Littlefield's Memorandum of Agreement; I chose to sign the agreement.

I also signed it because I could not imagine a single scenario that would have me discussing the topics that he was prohibiting.  

Littlefield resigned over the summer of 2006 and Dr. Whitten took over as superintendent, but the harassment against me continued.

Early in the 2006-2007 school year, I discovered that my department head, Joe Harb, had re-written the April 2, 2004 memo, which described the follow-up meeting pertaining to the school investigation into Miss Moran's claims of a hostile work environment.  (Exhibit 16)

The revised memo was now more slanderous, fraudulently describing my behavior at the follow up meeting as "aggressive".  

Recall that this meeting was called to inform me that Miss Moran had been caught in her lies and that I had been vindicated.  

Apparently, I was aggressive at this meeting for asking Dandreta to explain herself and why she had gone to management with these baseless complaints before getting my side of the story.

Although Harb had been keeping me informed of plots against me that were going on behind the scenes prior to my suspension, this revised memo served notice that I could no longer trust him and that he had jumped ship to distance himself from me as a school target.

On November 30, 2006, I received a letter of reprimand from Harb for adhering to the same homework policy that I had successfully had in place for my nine years at the high school - a policy that is distributed to my students in writing on the first day of the school year as part of a student contract and discussed with parents at the Fall open house.  (Exhibit 29)  And a policy that he had praised in previous evaluations (Exhibit 20).

The reprimand itself included slanderous accusations and frivolous "directives" that defy my stated policy and are not required of any other teacher in the school building. 

Reacting as much to my new distrust of Harb as to his efforts to slander me and compromise my classroom instruction, we got in an argument.

The meeting led to a December 4, 2006 reprimand from the principal, Mr. Nicholson, who reprimanded both Harb and I for raising our voices to a level that could be heard outside of Harb's "portable-walled" office.

Also in December of 2006, I was notified that I would have to make up two flood days that occurred while I was on paid administrative leave the previous school year or be “docked” those two days of pay.  (Exhibit 30)

On December 20, 2006, I met with the new superintendent, Dr. Whitten, to discuss this issue and fill her in on the harassment that I had experienced prior to and since her arrival.  

I argued that since thirty instructional days remained in the school year at the time that I was placed on paid administrative leave the previous year, then I was on paid leave for those specific thirty days regardless of when the school decided to make them up. 

According to Dr. Whitten, the City Solicitor was unable to comprehend this argument and informed her that I would have to make up the days or be docked those days from my salary.  

With this information, I informed Dr. Whitten that I would likely be suing the school district over this matter.

This brings me to the actual incident that the school has referenced to wrongfully terminate me.

On January 11, 2007, a harassing, anonymous letter was left in my faculty mailbox.  The letter, which was a cowardly response to my efforts to be helpful and provide a couple of additional options to the proposed changes to the school's bell schedule, stated:

Kevin,

For the millionth time, you have been repeatedly warned not to send the staff any of your inane thoughts via mass email without the permission of the administration.  We were asked to comment on one particular schedule, not to come up with a new one.  No one in this building wants to hear your opinions and a lot of us are not happy that you are back here again.  You are a bitter person and you need psychological help.  We do not value your opinion as evidenced by the last MEA election.  We want you to leave us alone.  Stop thinking that you are important and that your colleagues care about what you think - we don't.  You are an embarrassment to us.  Confine your opinions to your mirror.


(Exhibit 7)

This was the only negative comment that I received regarding my proposed changes to the bell schedule.  Every response to my proposal that was not cowardly anonymous, was very supportive and complimentary of my efforts. (Exhibit 6)

I immediately forwarded the letter to the superintendent at 10:40 AM with a proposal to share the letter with the entire staff by email so that I could address the ongoing harassment that I was experiencing head on.  (Exhibit 8)

I sought out the superintendent for her input because I needed her approval to send out such an indiscriminate, bulk email.

I reasoned that the email should be sent to the entire staff because the individual who wrote the harassing note did not sign it to allow me to confront him or her directly and because the individual who wrote the letter claimed to be speaking for everyone.

This was also not the first time that items have been anonymously left in my faculty mailbox and reported to school administrators.  As I previously shared, I had met with the superintendent just three weeks earlier to apprise her of the situation.

Dr. Whitten responded by email at 12:17 PM of the same day with the words, 

The email that you received is, quite frankly, malevolent.  Personally speaking, I have no use for such rhetoric... Although your anger is well founded, I still think you win if you ignore the complaint... This is just my point of view."

Dr. Whitten's reference to the letter as an email reveals her ignorant level of understanding on this topic.  She goes on to write that she will speak to all district-wide faculty about the use of email for inappropriate use - a response that has nothing at all to do with the harassment that I had reported.  

If the letter had been sent by email, it would not have been anonymous and it would not have been found, as I wrote, in my faculty mailbox.

What was NOT communicated to me was Dr. Whitten's "opinion" that my email proposal would violate Littlefield's memorandum of agreement and cost me my job.

To avoid needless drama, I chose discretion and did NOT send the bulk email message to the entire staff as I had originally proposed.  

Instead, I shared the letter and the same thoughts and opinions that I had communicated to the superintendent with a select group of teachers at the school, who I thought I could trust to be discreet.

Apparently, my trust was betrayed because the email did get into the hands of my enemies at the school, who generated their own disruption by running around the school to rant and rave to whoever would listen.  

It was their misinformed opinion that my privately-expressed thoughts constituted slander.

A meeting was scheduled shortly after this incident with Dr. Whitten, who defied my due process right to be heard and confront these witnesses against me by denying my request to attend the meeting.  

In fact, there was no communication with me at all between her denial of my request to attend the meeting and her notice of intent to dismiss me more than two weeks later.

The denial of my request to attend the meeting happened on January 12th, 2007 outside Nevin's Library.  It was during this brief, two-minute meeting that Dr. Whitten shared with me her opinion that my email was a public document and possibly a violation of the school's internet acceptable use policy.  

What was NOT conveyed in this conversation was a reference to the memorandum of agreement, which she would reference for the first time 17 days later as the reason for my termination in her notice of intent to dismiss me.

At the second appeal of the unemployment case, I referenced the DUA notice of disqualification where it fraudulently states that I was discharged because "I continued, after warning, to engage in inappropriate behavior in violation of a June 29, 2006 agreement between my work and myself."  (Exhibit 2)

When I asked the superintendent to explain the violations of the agreement that had occurred prior to my email and produce the warning that I had allegedly received prior to her notice to dismiss me, Dr. Whitten and her attorney objected and claimed that such a statement was never made. 

When I asked her to explain why she had not warned me that my email proposal would jeopardize my teaching career, Dr. Whitten responded with the claim that the school's email server is a public domain and she did not want to include a reference to the memorandum out of concern for my privacy. 

This "concern" for my privacy at the expense of my teaching career and Dr. Whitten's claim that her emails are publicly accessible defies the disclaimer at the bottom of her emails where it states, 

The information contained in this electronic communication is intended to be sent only to the stated recipient and may contain information that is confidential, privileged, or otherwise protected from applicable law.  If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of the information is strictly prohibited.   (Exhibit 8)

The excuse became that much more frivolous on January 12th, when she again failed to reference the memorandum of agreement when I saw her in person at the library, in a setting where her previous excuse no longer applied.

When I referenced Dr. Whitten's response, "Glad to hear that, Kevin," at the news that I had limited my email to selective individuals at the high school, Dr. Whitten claimed that she was not aware that I had already sent out the email at the time of her response.  (Exhibit 8, p. 3)

I responded, "What about the words, I have shared my thoughts and the original letter with selective individuals at the high school, did you not understand?"

She also fraudulently stated at this hearing that she was able to discuss much more with me in person in front of the Nevin's Library than she was able to convey by email.  

For the record, the memorandum of agreement was not mentioned at this time and her reference to my email as a public document and a violation of the school's acceptable use policy, which is all that was discussed, was hardly confidential information.

On January 30, 2007, without warning or an attempt to get both sides prior to taking action, I was placed on paid administrative leave for the second straight school year and served with another "notice of intent to dismiss" with the creative claim that my email violated the memorandum of agreement that was signed the previous summer.

Somehow the union-connected individuals who share the ignorant comments expressed in the harassing note placed in my box were able to convince Dr. Whitten to fire me.

And it should be noted that none of the individuals who met with Dr. Whitten were aware of the memorandum of agreement to reference it as a reason to seek action against me.

Dr. Whitten cannot make such a claim of ignorance since she admitted at the second DUA hearing that she was well aware of the memorandum of agreement prior to the time that I sought out her opinion.

The suspension also defied the law since the superintendent is required to give me a suspension hearing and advanced notice prior to suspending me.  

Pursuant to M.G.L. Chapter 71, Section 42D, any employee shall have seven days written notice of the intent to suspend and the grounds upon which the suspension is to be imposed.  

The harassment has not ended with my dismissal.

The school system fought my claim for unemployment benefits and it has deliberately delayed this arbitration case well beyond the DOE's directive to resolve the case within 180 days from the date of the request for arbitration.  

Since the petition for arbitration was filed back on April 20, 2007, with instructions for my former attorney to schedule it at the very earliest possible date, we are now well past those 180 days, forcing me to endure a miserable job situation that should have ended months ago with my reinstatement.

CLOSING STATEMENT

When I pursued my whistleblower actions against the union president, who has her loyal following, I knew that there would be repercussions and that I would be making enemies.  But I was also not going to let that dissuade me.

As Edmund Burke put it, "all that is necessary for the triumph of evil is that good men do nothing."  And evil, which is exactly what I have endured, WAS not and IS not going to triumph over ME.

I can make this statement with the knowledge that I have the evidence, the witnesses, and the truth in my corner, while also KNOWING that the school's frivolous case against me consists of nothing but smoke and mirrors.  

Consequently, the workplace harassment, the employer and union retaliation, the intentional infliction of emotional harm, and the criminal negligence that I have endured is going to prove to be very, VERY costly to the town of Methuen and my teachers' union when I get my day in federal court to communicate and substantiate the truth before a jury of my peers. 

The tactic of my enemies has been simple: rant and rave to individuals at the school as a group to create disruptions in the school setting that are blamed on me and then storm off to a clueless administrator who they have identified as am enabler (ie. Nicholson, Littlefield, Obshatkin, and Whitten).

For this hearing, my questions for Mr. Nicholson, Ms. McCarthy, and Dr. Whitten and, more importantly, their answers to those questions should be more than enough evidence to prove that I was fired without just cause.

The school on the other hand has proven nothing, which is the burden that it legally had to overcome as the employer to justify my dismissal.  

Massachusetts General Law, Chapter 71, Section 42, specifically states that at the arbitral hearing... the school district shall have the burden of proof.  

The only one who has proven anything today is me because I am the only one in this room who actually knows what has taken place over the last four years.  

If I have learned anything in the three hearings that I have participated in regarding my dismissal; it is how poorly this case was investigated by Mr. Nicholson and Dr. Whitten in their eagerness to fire me, how ill prepared they have been to justify their actions, and how little they know about me or about what has transpired.  

From a legal perspective:

The First Amendment to the U.S. Constitution provides for freedom of speech against regulation by federal or state government.  This right, as interpreted by the U.S. Supreme Court, applies to professors in state universities, teachers in public schools, and other professionals who are employed by the state or federal government.

The U.S. Supreme Court has also stated "it can hardly be argued that neither students nor teachers shed their Constitutional rights to freedom of speech and expression at the schoolhouse gate."

Undifferentiated fear or apprehension of disturbance is not enough to overcome the right to freedom of expression."  

Moreover, school officials may not prohibit speech merely to avoid "discomfort and unpleasantness" accompanying a particular viewpoint.  Tinker v. Des Moines Independent School District, 393 U.S. 509 (1969).

Do I take this to mean that I can say whatever I want to whomever I want?  Certainly not.  

I have a responsibility as a professional to keep my private issues out of the classroom and I have done that.  

I have not commented on anything in school regarding my personal and private life that was not already reported by the media or brought into the school by my son's unstable mother.

The only discussions that have taken place regarding my custody case and litigation issues in which I have been involved were private, discreet, and one on one.  

And none of these private discussions took place after the signing of Littlefield's Memorandum of Agreement, contrary to the school's creative interpretation of that Agreement.

The prohibition of these topics also had nothing at all to do with the efficient operation of the school and everything to do with the fact that a discussion on these particular topics would implicate the former superintendent.

The school has claimed that my actions have been disruptive and divisive. 

I do not deny that my union-related whistleblower efforts were disruptive.  My efforts did tick off the vocal minority of union-connected individuals at the high school.

But how does that particular "protected activity" have anything at all to do with my custody case or litigation issues in which I have been involved?

There was nothing in my union letter that referenced either one of these topics.

In fact, there has not been a single word openly communicated at Methuen High School on the topic of my custody case or litigation issues that has EVER generated a school-wide disruption or been divisive, which is the reason why Mr. Nicholson was speechless when I challenged him to produce such evidence during questioning.

Since I can count on one hand the number of times that my custody case has been discussed in school, it is not too difficult to be specific.

On one occasion when I returned to school from court, I shared an ignorant comment expressed by a family court judge, who criticized me for referring to my son as "my" son instead of "our" son.

And when Miss Moran got a baseless restraining order against me, which was dismissed a week later after I got my day in court to communicate the truth, I shared the details of what had happened to the teacher whose room I was forced to move into for that one week.

And both of these discussions occurred outside of school hours and prior to receiving any First Amendment-defying directives.

The only complaints that Miss Moran has alleged simply prove what a wildly unbalanced woman she really is.

The basis for her first complaint was that I wrote a letter to the editor of the Eagle Tribune, commenting on the injustices against fathers in family court.

The second complaint was initiated because I shared a second "letter to the editor" with one of my colleagues on the topic of "lawyers."

When a meeting was held to address Miss Moran's complaints on March 7, 2005, three days after Littlefield had already responded to them with a baseless written warning, Miss Moran expressed an additional complaint that the work environment was hostile with a claim that I had been using the school computer to write motions and using the school copier to make copies of legal documents.  

Aside from the mystery as to how these actions would cause Miss Moran's work environment to be hostile, the allegations were simply untrue since my briefs for my appeal of our custody case were completed over our summer vacation.  

I also pointed out at this meeting that Miss Moran would have no knowledge of what I am copying or doing on the computer unless she was literally spying on me from an intrusive distance and, in effect, harassing me.

And that is it.  The two comments that were made prior to Littlefield's original directive and the three complaints from Miss Moran account for all the references to my custody case in school. 

On the other hand, my son's mother makes up one false allegation after another to manufacture evidence for our custody trial, a school investigation confirms that I am innocent, but I still receive a written reprimand for being the one accused.

The union president and the superintendent slander me in a DSS investigation that costs me my parental rights to my son and the superintendent responds with threats and directives that illegally prohibit me from discussing the topics that would implicate him.

I send a letter to the MTA's regional office, in which I report the corruption going on in our local union's election process, and that letter is forwarded to the union member who I am suing at the time, who passes the letter around the school.

And although this union member is 100% responsible for the ensuing school disruption, I am the one who receives a three-day suspension without pay.

I spend ten minutes answering student questions about a TV show that my students saw me on and I am suspended for the last two months of the school year.

And I receive a harassing, anonymous note in my mailbox, discreetly report the harassment to the superintendent and a select group of teachers at the high school, and am fired because of a disruption caused by my enemies at the school.

In Givhan v. Western Line Consolidated School District (US 1979) the U.S. Supreme Court made clear that private communications are always entitled to full First Amendment protection.

The U.S Court of Appeals has warned that a proper regard for an employee's First Amendment rights requires that before firing or disciplining a public employee for his speech, management get its facts straight.  

Since I was never questioned by the superintendent after her meeting with the group of union-connected individuals who met with her, what efforts were actually taken by Dr. Whitten to get the facts straight?

Dr. Whitten is quoted as saying that she put in a complete investigation (Go to Exhibit 33, p. 15!).  

I find it hard to believe how Dr. Whitten could put in a complete investigation without seeking any input from me.  

In fact, as far as I can tell, she gathered nothing more than inadmissible second hand hearsay from individuals who I call out in my email as those who share the ignorant opinions expressed by the anonymous author of the harassing note left in my faculty mailbox.

If the employer chooses to discharge the employee as a result of an inadequate investigation into the employee's conduct, the employer runs the risk of eventually being required to remedy any wrongdoing whether it was deliberate or accidental. 977 F.2d at 1127.

The employer, in this case, did not meet with me prior to suspending me and denied my request to attend the meeting that was called to investigate the matter.  

Consequently, the school's decision to suspend me and ultimately fire me was based entirely on the one-sided rant presented by my enemies.  

And I can assure you that not one of them was ranting because I had included in my email the media-reported fact that I had sued Dandreta, which is the excuse that the school has referenced as a violation of the memorandum to fire me.

Regarding the Memorandum of Agreement itself: 

The Court in Pickering v. Board of Education acknowledged the obvious, when it declared, the threat of dismissal from public employment is... a potent means of inhibiting speech.  391 U.S. at 574.  

The fact is that the former superintendent's directives to restrain my speech were illegal.  The agreement on my part to such illegal orders was clearly made under duress since the alternative was the end of my career, my health benefits, and my retirement investment.

I am a tenured teacher with the protection that comes with such a status. School administrators cannot simply dismiss teachers at the top of the pay scale on frivolous and illegal grounds and replace them with less expensive teachers to save costs.

In the U.S. Supreme Court case, Mt. Healthy City Board of Ed v. Doyle, 429 U.S. 274 (1977), an untenured public school teacher's contract was not renewed because he called a radio station and mentioned the contents of a memorandum from the administration.  

The Court held that Doyle's communication to the radio station was "clearly protected by the First Amendment" and that because it had played a "substantial part" in the decision of the Board to not renew Doyle's employment, he was entitled to reinstatement with backpay.

How does Doyle's case compare to mine?  

Doyle was a teacher without tenure.  I am a tenured teacher with the added protection that comes with such a status.  

Doyle's speech was clearly public since it was communicated to a radio station.

I discreetly sent a private email to a specific group of teachers, who I know and respect.

I assume that Doyle's message was broadcast without seeking prior approval.  

I sought the approval of the superintendent, who stated nothing in her email response, which would even suggest that I was prohibited from my proposed course of action.

And when I reported exactly what I had done after the fact, a much tamer response than what I had proposed, the superintendent's initial response was, "Glad to hear that, Kevin."

I did nothing but report an act of harassment and my thoughts pertaining to who I suspected would write such garbage to a select group of teachers at the high school.

The U.S. Supreme Court has stated "statements by public employees on matters of public concern must be accorded First Amendment protection despite the fact that the statements are directed at their nominal superiors."  

An allegation that a department is corrupt is always a matter of public concern.  Likewise, public assertions of official misconduct are "a topic of inherent concern to the community."

Contrary to the school's opinion, the Superintendent as a public employer has no authority to mandate what I can and cannot say or write in private communication.  Private communication by a public employee is always protected by the First Amendment.

The bottom line is that I apologize for NOTHING.  The only thing that I am guilty of is standing up to workplace harassment and attempting to hold those who have committed crimes against me accountable.

Pursuant to M.G.L. Chapter 71, Section 42, a teacher with professional status shall not be dismissed except for inefficiency, incompetency, incapacity, conduct unbecoming a teacher, insubordination, or failure on the part of the teacher to satisfy performance standards.

In order for my dismissal to be ruled justified, there must be an unbroken chain of findings from this arbitration hearing.  If the chain is broken, the school's dismissal must be overturned:

Mr. Altman, you must find that the memorandum of agreement was legal, and not illegal, by ignoring the fact that the First Amendment prohibits a public school employer from restraining speech.

You must find that the memorandum of agreement was legally-binding by ignoring the fact that it was signed under duress with dismissal offered as the only alternative to signing it.

You must find that the email violated the memorandum of agreement as a discussion of issues involving litigation and not simply the reporting of an act of harassment against me to a select group of teachers at the school.

You must find that the email was a public not a private communication since private communications are always entitled to full First Amendment protection.  

Then, if all of these findings are satisfied and it is determined that the memorandum of agreement was legal and that I had violated it, you must find that I violated it willfully and that the violation was a deliberate act of insubordination.

Of course, such a finding would require you to ignore my initial email to the superintendent, in which I seek out her opinion regarding a proposal that would have been much more disruptive than the email that was ultimately sent.

It would require you to ignore the response that I received from the superintendent, who stated nothing that would indicate that I was prohibited from sending the more disruptive bulk email.

It would require you to ignore the positive response that I received from the superintendent at the news that I had limited my audience to a select group of teachers at the school.

It would require you to accept the superintendent's outrageous excuse that she did not warn me that the email would cost me my teaching career out of concern for my privacy.

And it would require you to deny that res judicata and collateral estoppel already apply to this case.
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