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KEVIN THOMPSON'S OPPOSITION TO MOTION FOR ATTORNEY FEES


NOW COMES the Plaintiff, Kevin Thompson ("Father"), in the above-referenced matter and hereby opposes [Mother]'s Motion for Attorney Fees.  In support of his Opposition, the Father contends that:

REGARDING ATTORNEY DOW'S REQUEST FOR ATTORNEY FEES:

1.
Attorney Dow withdrew from this case without providing any prior notice to the Father.  The Father's notice came from the Mother by email on October 26, 2007, who wrote that Attorney Dow was filing motions to withdraw and that Attorney Gleason would be filing papers as her new attorney.  (See Exhibit 34, p.116, ¶1)

2.
Attorney Dow did not appear in court or file the required motion to withdraw from the case, but instead had the Mother's new attorney hand the Father a notice of withdrawal at an October 31, 2007 hearing, which had been scheduled to address a counterfeit restraining order and a tampered birth certificate that the Mother had submitted to the minor child's kindergarten.

3.
Attorney Dow's Notice of Withdrawal and Attorney Gleason's Notice of Appearance were handed to the Father when Attorney Gleason showed up after 9:30 AM for this 8:30 AM-scheduled hearing.

4.
It is the law in this state that a new attorney cannot appear on behalf of a client until prior counsel has timely-served a motion to withdraw from the case and has appeared in court to have that motion heard and ruled on.

5.
The specific law is Massachusetts Civil Procedure Rule 11(c), which states that "when motions are pending before the court and when a trial date has been set [both apply], an attorney withdrawing from a case is required to seek leave of the court on notice AND motion."

6.
Attorney Dow's illegal withdrawal from the case cost the Father time, effort, and a month delay to the case.

7.
This motion is Attorney Dow's third attempt to extort her attorney fees from the Father pertaining to this specific Complaint.  

8.
Her first motion was filed on December 16, 2006 and her second motion was filed on July 11, 2007.  The second motion, identical to the first and filed in the hopes of a different outcome before a new judge, was denied by Judge Cronin on August 3, 2007.

9.
In her one-page affidavit filed with this motion for attorney fees, Attorney Dow falsely alleges that:

Both parties are teachers with Father's earning capacity to be more than Mother's earning capacity (according to last submitted financial statement).

10.
The "last submitted financial statement" prior to Attorney Dow's withdrawal from the case (submitted on September 21, 2007 at the pretrial conference) contains the same salary information as the financial statements submitted at the trial on March 3, 2008.  

11.
The March 3, 2008 financial statements confirm that the Mother is earning $1,312.31 weekly in salary and the Father is earning $1,276.37 weekly in salary.

12.
The March 3, 2008 financial statements confirm that the Father is transferring $113.12 per week of his salary in after-tax dollars to the Mother for child support who is receiving this money tax-free.

13.
The March 3, 2008 financial statements confirm that the Father is paying $80.67 more per week for family group health insurance than what the Mother pays for single coverage.

14.
The March 3, 2008 financial statements confirm that the Father pays $280.73 per week in mortgage payments while the mother "allegedly" pays $115.38 per week in rent to her mother.  The Father writes "allegedly" because the Mother failed to provide the proof of her costs for rent AND child care as requested by the Father and ordered by Judge Cronin.

15.
In summary, since more than $1,000 per month (in the form of child support, health insurance, and tax benefits) is transferred from the Father to the Mother, it is the Mother who has $2,000 more per month than the Father to support a "five year old" and pay her attorneys.

16.
Attorney Dow's deceptive reference to the Father having $200,000 in assets is based on the equity in his home and the more than $125,000 that he has contributed into retirement, annuity, and life insurance accounts.

17.
If we reference future assets, the Mother is one of two heirs to her mother's estate, which is market valued at well over $1,000,000.  The Father further contends that the Mother is currently receiving money from her mother to pay her attorney fees.

18.
The Mother's attorney fee debts that Attorney Dow references were accumulated of her own free will.  The Mother had the same choice to represent herself in this case as the Father.  

19.
The record also confirms that the Mother has initiated or instigated many more trips to court than the Father since this case was opened five years ago.  

20.
It was the Mother's behavior that made this Complaint necessary.  It was the Mother who filed baseless motions for restraining orders, limited access, and supervised visitation.  It was the Mother who filed a complaint for contempt of child support without any prior communication with the Father.  And it was the Mother who opened up the equity court case to ban the Father's book.

21.
Lastly, if the relative earning capacity of the parties determined the party responsible for attorney fees, then every multi-million dollar business would be required to foot the bill for both parties for no reason other that it can more easily afford the costs of litigation.

REGARDING ATTORNEY GLEASON'S REQUEST FOR ATTORNEY FEES AND HIS CHALLENGE TO THE MERITS OF THE FATHER'S COMPLAINT:

1.
The Father contends that Attorney Gleason's claim that he has put in 62.5 hours on this case prior to the trial is FRAUD.

2.
The Father further contends that Attorney Gleason has taken advantage of every opportunity to drive up his fees at the expense of his irrational, "needy" client, who he pegged as an easy "mark."  The documentation of Attorney Gleason's "bad faith" litigation on this case is detailed below.

3.
The Father did what he could to warn the Mother of what she was getting herself into with the hiring of Attorney Gleason, but his efforts fell on deaf ears. 

4.
The Father had information about Attorney Gleason from former clients and attorneys, who described him as "the sleaziest attorney in the Merrimack Valley," which, in hindsight, may have been the reason why the Mother hired him.  

5.
The documentation of the Father's "tough love" attempt to be helpful and protect the Mother from being "fleeced" by this particular attorney can be found in the Father's email journal (Exhibit 34, pp.116-118).

6.
The Father has been dealing with people of Attorney Gleason's character for four plus years now to know that Attorney Gleason denied the Father's request to tape their conversations so that he could lie about the "tone" of these conversations in the future to slander the Father.

7.
The bottom line is if Attorney Gleason had nothing to hide and had no "tricks up his sleeve" that would be sabotaged by a truthful and accurate record, then he would not have a problem with the Father documenting their conversations.

8.
Attorney Gleason did not even come on to this case until October 31, 2007, 16 months after the filing of the Father's complaint and 8 months after it should have already been heard and ruled on pursuant to the track assignment.

9.
The date of Attorney Gleason's appearance was after the multiple pretrial conferences, after the merit-less appointment of a GAL, and after the recusal of Judge Manzi, but somehow his costs are three times the costs alleged by Attorney Dow, who was the Mother's attorney for 16 of the 20 months that this matter dragged on.

10.
Attorney Gleason appeared in court on October 31, 2007, an hour after the scheduled time for hearing with several documents served upon the Father on that day (ie. a notice of withdrawal from Attorney Dow, a notice of appearance, a motion to continue, a motion for limited access, and a motion for attorney fees).  

11.
The October 31, 2007 motion for attorney fees was filed with the absurd claim that Attorney Gleason worked six hours at $300 per hour defending the Father's motion for temporary orders, which was scheduled for hearing on that day.  In these six hours, Attorney Gleason did not even produce a written opposition to this motion.  

12.
The Father contends that Attorney Gleason put all his fees in one basket under the title, "defending the Father's motion for temporary orders," so that he could deceive the court into extorting from the Father ALL of his fees, including the self-serving motions, which he had filed to be heard on that day.

13.
The Father's interrogatory request for Attorney Gleason's timesheets to verify this contention was denied and the motion for attorney fees was denied by Judge Cronin in an order dated November 5, 2007.

14.
And since the Father's motion to compel disclosure of these timesheets was also denied, Attorney Gleason dodged a bullet that the Father contends would have, or at least should have, provided him with the evidence to confirm fraud on the court.

15.
Due to Attorney Gleason's negligent failure to respond to the Father's discovery requests and his negligent failure to respond to the Father's threat to compel discovery if he did not hear back from him, Attorney Gleason manufactured additional billable hours on the Father's time and the Mother's dime.

16.
The detail of this negligence is communicated in the Father's January 2, 2008-filed affidavit in support of his motion for order to compel discovery.  

17.
At the January 2, 2008 hearing on this motion, the Father was criticized by the court for not having a discovery conference prior to bringing his motion before the court.  

18.
The Father contends that you cannot have a discovery conference when the opposing side ignores your attempts to communicate.

19.
The Father served Attorney Gleason with his discovery requests and those requests were ignored.  The Father notified Attorney Gleason that he would be filing a motion to compel discovery if he did not hear back from him and he did not hear back from them.  Then, four days before the scheduled hearing, the Father received a wildly deficient response to his discovery requests by express mail.

20.
The Father is not the litigant in this case who defied his obligation to respond to discovery requests.  In fact, the Father's responses to Attorney Gleason's discovery requests were timely served.

21.
Add in the Mother's defiance of Judge Cronin's Order, issued on February 1, 2008 (Exhibit #5) and it is amazing that it was Attorney Gleason who was criticizing the Father at the trial about adhering to procedural rules and court orders. 

22.
Attorney Gleason not only did not get his client to amend all of her "one-word" answers, as ordered, or see to it that she complied with Judge Cronin's order for the production of documents, but he served the Father with this deficient response to the Father's discovery requests seven days after the deadline ordered by Judge Cronin.

23.
As recently as the week before the trial, Attorney Gleason ignored the Father's request to meet prior to the trial to pre-mark the evidence.  

24.
To be more specific, on February 20, 2008, the Father hand-delivered to the office of Attorney Gleason a written request to meet to pre-mark the evidence.  When that request was ignored, the Father emailed him again on February 22, 2006 (Exhibit 34, pp.145-147).  Attorney Gleason ignored this request for nine days, not getting back to the Father until March 2, 2006, one day before the trial!

25.
Then, Attorney Gleason, who claimed that it is the Father who believes that the rules don't apply to him, showed up to court on March 3, 2008, at 9:30 AM, a half hour after the 9:00 AM scheduled trial and served the Father with his motion for attorney fees on the second day of a trial that had been originally scheduled for just one day.

26.
It should be noted that no statutory authority has been cited in Attorney Gleason's motion to justify his claim for attorney fees and his entire argument to support this motion is that "the Plaintiff's allegations are wholly frivolous."

27.
What is "frivolous" is a mother who throws away money that the parties' child will never see to fight that child's right to a balanced relationship with his father.

28.
What is "frivolous" is a mother who claims to be "scared" to excuse every childish and malicious act that she cannot explain (ie. hiding from the police because she was scared; retracting her fraudulent assault and battery charges against the Father because she was scared; failing to contact the Father prior to filing a complaint for contempt of child support because she was scared; failing to respond to the Father's emails or answer the phone because she is scared; and refusing to see her child in his swimming and skating classes because she is scared).

29.
What is "frivolous" is an attorney who obsesses on the Father's irrelevant criticism of the family court system to prejudice the Court against him.  

30.
What is "frivolous" is an attorney who substitutes facts and the truth with theatrics and fraud.

31.
And what is "frivolous" is an attorney who drops a slanderous bomb on the court in his closing statement, which was unsupported, or even alleged, during the course of the trial. 

32.
The "bomb," to which the Father refers, is the claim that the Father knew about his other child from the time of the pregnancy.

33.
For the record, since the mother of the Father's first child, Rusia Perez, had used an IUD for birth control when they were together, the Father had no reason to believe that he could get her pregnant from their one-night stand.  And since his contact with her was sporadic after their breakup, he did not suspect that she was avoiding him for the months leading up to his return to Massachusetts.

34.
The fact is that contact with the Father did not become a priority for Rusia Perez until her husband tried to adopt this child and encountered resistance from the adoption services department, which would not approve the adoption without a genuine attempt to contact the biological father.

35.
The Father contends that Attorney Gleason did not challenge the Father's credibility during cross examination or touch the topic during cross examination of his client because it would have been revealed on redirect that the Mother and Father had taken a trip to California prior to their knowledge of this child and attempted to look Rusia Perez up while they were out there.

36.
And for the record, the signs that Attorney Gleason ignorantly referred to as "hate blogs" in his closing argument contain the messages: Reform Family Court, Kids Need Both Parents, Stop the War on Dads, and Courts Abuse Dads for Money.

37.
The Father can only hope that Judge Cronin is honorable and, therefore, impervious to these shameless attempts to manipulate a bias out of the Court with irrelevant references to the Father's criticism of the family court system.

38.
With regard to the claim that the allegations contained in the Father's complaint were wholly frivolous, if the allegations were frivolous, then the case would have been dismissed long ago.  But instead, the complaint survived not just one, but two motions to dismiss.  The first motion to dismiss was denied by Judge Manzi on December 28, 2006, and the second motion to dismiss was denied by Judge Cronin on August 3, 2007.

39.
Wikipedia, the free encyclopedia, in its legal definition of frivolous, quotes lawyer Daniel B. Evans, who writes:

When a judge calls an argument "ridiculous" or "frivolous," it is absolutely the worst thing the judge could say.  It means that the person arguing the position had absolutely no idea of what he is doing, and has completely wasted everyone's time.  It doesn't mean that the case wasn't well argued, or that the judge simply decided for the other side, it means that there was no other side.  The argument was absolutely, positively, incompetent.  The judge is not telling you that you were "wrong."  The judge is telling you that you are out of your mind.

40.
If it is Attorney Gleason's position that the allegations were unsupported by the evidence or that the evidence presented does not warrant a modification, then the Father would vehemently dispute that.

41.
The record, particularly the phone records (Exhibit 27) and email journal (Exhibit 34), is replete with examples of the Mother's use of the minor child as a pawn to play vindictive games with the Father.

42.
The record is replete with examples of the Mother's fraud on the court.

43.
The record is replete with examples of the Mother's contempt of Judge Digangi's June 4, 2004 Judgment (Exhibit 14), particularly with respect to how that judgment addresses email communication, visitation, and notifications.  

44.
The record, particularly the email journal (Exhibit 34) and the audio evidence (Exhibit 33), is replete with evidence to rebut the Mother's claim that the Father is verbally abusive, intimidating, and controlling (which has been alleged by the Mother to explain away her behavior).

45.
And with the exception of the Mother's "he said, she said" testimony and her attorney's creative interpretations of the Father's emails and "pre-June 4, 2004" behavior, the record is glaringly barren of any evidence to support the Mother's claim that the Father is verbally abusive, intimidating, or controlling.

46.
If all of this supporting evidence is ignored, a modification is still warranted based on the four years that have elapsed between trials.

47.
The current order was made when the minor child was two years old.  Judge Digangi used the argument at the time that "a two-year old child needs to be with the nurturance of his mother if there is going to be a schism between parents."

48.
The minor child will be six years old in less than three weeks and is certainly capable of adapting to a situation that is in HIS best interests - a parental relationship with BOTH of his parents.

49.
According to "Gleason logic", the Father is "damned if he does or damned if he doesn't."  Attorney Gleason criticized the Father at the trial with the false claim that the Father had never requested overnight time with his son, but contradicted that criticism at the same trial with his criticism of the Father for pursuing just that (?!).

50.
It should be noted that case law supports a loss of custody rights due to perjury.  It was stated in Beaber v. Beaber that custody should be awarded to the father if the mother commits perjury, and is otherwise immoral.  Beaber v. Beaber, 41 Ohio Misc. 95; 322 NE 2d 910 (1974)

51.
Judge Digangi also warned both parents at the trial, "if I find either one of you is using the other as a club in visitation with this kid, you might be excised from his life."  Unless that was just an idle threat, then the Mother's confirmed use of the minor child as a club in visitation is sufficient cause to warrant a transfer of custody.

52.
Case law also supports a transfer of custody if the custodial parent is "disrespectful" of the "visitation" order.  Muraskin v. Muraskin, 283 NW 2d 140 (N. Dakota 1979).  See also Entwistle v. Entwistle, 402 NYS 2d 213 (1978).

53.
It should also be noted that most states factor in which parent is more likely to allow the child frequent and continuing contact with the other parent in their determination of custody.  A quick reference to the two submitted proposed judgments will provide the answer to that.

LEGAL CITATIONS:

54.
In the domestic relations case of Saums v. Saums, it was stated that attorney fees may be awarded only in contempt cases for non-payment of child support.  Saums v. Saums, 610 SW 2d 244, Ex Parte McManus, 589 SW 2d 790 (1981).

55.
In the case of Krock v. Krock, it was stated "as a general rule in Massachusetts, a litigant must bear his own expenses including attorney fees, except where a statute permits the award of costs, a valid contract or stipulation provides for costs, or rules concerning damages permit recovery."  Krock v. Krock, 46 Mass. App. Ct. 528, 531 n. 2 (1999).

FINAL COMMENTS:

56.
It can hardly be disputed that the Mother's motion for attorney fees does not reference a single statute, contract, or stipulation to justify an award of attorney fees and should, therefore, be denied on the basis of this fact and the numerous additional reasons expressed on the preceding pages of this document.

57.
The bottom line is that an award of attorney fees to the Mother would be a criminal, retaliatory attack against the Father and proof that the Mother and her attorney were in a wildly favored position to influence the Court.

58.
It would additionally be an act of extortion since it would be rewarding the Mother at the expense of the Father for confirmed perjury and bad faith litigation committed by the Mother and her attorney prior to and during the trial. 


WHEREFORE, the Father requests that the Mother's motion for attorney fees be denied and that the Court consider sanctions and reasonable fees against Attorney Gleason for his fraud on the court and bad faith litigation in this case.
Date:
March 10, 2008




________________________









Kevin M. Thompson
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CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was hand-delivered to the office of Scott Gleason at 163 Merrimack Street, Haverhill, MA 01830 on March 10, 2008.
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