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COMPLAINT FOR JUDICIAL REVIEW

In Connection with the matter of arbitration between: Kevin Thompson and Methuen Public Schools (American Arbitration Association Case No: 11-390-01405-07).

1.
This is a Complaint seeking Judicial Review pursuant to G.L. Chapter 150C, Section 11(a), Clauses (1), (2), (3), and (4).  

2.
Plaintiff, Kevin Thompson ("Thompson"), is a resident of the Commonwealth of 
Massachusetts and lives at 20 Washington St #1, Methuen, MA 01844.

3.
Defendant, Gary D. Altman, Esq. ("Altman"), is an arbitrator for the American 
Arbitration Association, with an office at One Center Plaza, Third Floor, Boston, 
MA 02108.

4.
Plaintiff is aggrieved by Altman's "Arbitration Decision and Award," dated April 18, 2008, which failed to overturn Thompson's wrongful termination and order his reinstatement as a tenured teacher in the Methuen public school system.

Thompson's appeal is based on the assertion that:

A.
the award was procured by fraud and corruption;


There was so much fraud in the Employer's post-hearing brief that it became necessary for Thompson to file a reply brief to address it.  Moreover, since it was not possible for an honorable and competent court to rule in favor of the Employer based on the testimony and exhibits presented at the hearing and the arguments contained in the post-hearing briefs, Thompson contends that the arbitrator was illegally influenced.

B.
there was evident partiality by Altman;



A reading of the "Arbitration Decision and Award" proves that the Employer was in a wildly favored position to influence Altman.  The well-supported arguments, "first hand" rebuttals, and evidence of Employer fraud contained in Thompson's 34-page post-hearing brief and 19-page reply brief were completely disregarded by Altman.



Instead, his "Decision" was based entirely on the unsupported allegations conveyed by the Employer's lawyer and his three "hearsay" witnesses - a bias, which occurred in defiance of the fact that the Employer was the only party in the case whose credibility was both challenged and discredited.

C.
Altman exceeded his power and rendered an award requiring him to engage in conduct prohibited by state and federal law;



State law, specifically G.L. c. 71, section 42, places the burden of proof on the school district to justify a teacher's dismissal.  The school district proved nothing and showed up for the hearing without a single first hand witness to testify.  By failing to require the Employer to verify its allegations with genuine witnesses and by giving merit to the Employer's hearsay over the testimony from Thompson and his student witness, who were the only first hand witnesses at the hearing, Altman also violated federal law, specifically Thompson's Sixth Amendment right to confront the Employer's witnesses against him.  

The fact is that the Employer had no first hand witnesses at the hearing because there was not an employee in the school district who could substantiate the slander being alleged about Thompson without committing perjury.



And lastly, Altman's ruling defied case law.  In the U.S. Supreme Court case, Mt. Healthy City Board of Ed v. Doyle, 429 U.S. 274 (1977), it was decided that an untenured public school teacher was entitled to reinstatement with back pay because his protected activity had played a "substantial part" in the decision of the Board to not renew his contract.



In Thompson's case, it can hardly be disputed that the "substantial" reason given by the Employer for Thompson's dismissal was an email that he sent to the superintendent and a select group of teachers in the school.  This "protected activity", which reported an act of harassment against Thompson in the workplace, was judged by Altman himself to be baseless as a reason to dismiss Thompson. 

D.
Altman refused to hear evidence material to the controversy;

Altman would not allow Thompson to reference the indiscretions of his own department head to communicate the Employer's discipline double standard; he refused to allow exhibits into evidence to substantiate the fraud contained in the Employer's post-hearing brief; and he refused to allow into evidence the findings from the Division of Unemployment Assistance, calling the results inadmissible hearsay.  This denial of Thompson's right to submit evidence favorable to his case was only a restraint on Thompson since the Employer did not submit a single exhibit into evidence to support its case that was anything but inadmissible hearsay.

E.
Altman heard evidence that was prohibited;



Altman's "progressive discipline" theory, which he referenced in his Decision to justify Thompson's dismissal, required him to wildly exaggerate the evidentiary value of Employer exhibits, which were discredited by Thompson on pp. 11-23 of his post-hearing brief and prohibited by a "Memorandum of Agreement" between Thompson and the former superintendent.  

Item 3 of this Agreement, which was signed on June 29, 2006, "wiped the slate clean" and prevented the Employer from referencing the paper trail of merit-less reprimands that had been generated over the previous three years to run Thompson out of the school system.

F.
And Altman refused to compel discovery, allowing the Employer to keep out of the record evidence that was material to the controversy.



Thompson requested that the Employer be ordered to submit evidence, which proved that the Employer had lied to the DSS and kept concealed from the DSS evidence material to an investigation involving Thompson's son.  Although this evidence was critical to Thompson's assertion that there was an "agenda" to run him out of the school system, the request was denied by Altman.

The reasons for relief are described in much greater detail in Thompson's Memorandum in Support of his Complaint for Judicial Review, which is being filed with this Complaint.

WHEREFORE, Thompson requests the following relief:

(1)
Declare Altman's award to be non-compliant with the law and unsupported by the evidence.

(2)
Overturn the award and order the immediate reinstatement of Thompson to his 
position as the sole physics teacher at Methuen High School. 

(3)
Order the Methuen public school system to reimburse Thompson for back pay, 
benefits, and all the costs related to his wrongful termination.

(4)
Initiate the process for the removal of Gary D. Altman, Esq. as an arbitrator in this 
state so that future litigants are not harmed by his inability and/or unwillingness to 
be impartial and compliant with the law.








Respectfully Submitted,








____________________________
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MEMORANDUM IN SUPPORT OF COMPLAINT FOR JUDICIAL REVIEW


This memorandum is being filed to communicate with specificity the crimes committed against the Plaintiff, Kevin Thompson ("Thompson"), by the Defendant, Gary D. Altman ("Altman"), as an arbitrator in the matter of arbitration between: Kevin Thompson and Methuen Public Schools (American Arbitration Association Case No: 11-390-01405-07).  


The complaint for judicial review is being brought pursuant to M.G.L. Chapter 150C, Section 11(a), Clauses (1), (2), (3), and (4).  As grounds, Thompson states as follows:

1.
What Altman's fact and law-defying "Decision and Award" proved was that the Employer was in a wildly favored position to influence him. 

2.
It is a FACT that Thompson's credibility was neither challenged nor discredited by the Employer.  It is also a FACT that the Employer's credibility WAS challenged and discredited in Thompson's post-hearing brief and reply brief.  

3.
Despite these FACTS, a reading of the post hearing briefs proves that the well-supported arguments and "first hand" rebuttals contained in Thompson's documents were completely disregarded by Altman and that his "Decision" was based entirely on the unsupported allegations conveyed by the Employer's lawyer and his three "hearsay" witnesses.

4.
Incredibly, the specific reason alleged by the Employer to justify Thompson's dismissal (an email, which the Employer called a violation of a Memorandum of Agreement between Thompson and the former superintendent) was deemed baseless by Altman himself as a reason to dismiss Thompson.  Instead, Altman came up with his own theory to claim that Thompson's dismissal was justified based on the Employer's "progressive discipline".

5.
This "progressive discipline" theory required Altman to ignore the burden of proof that the Employer was legally required to overcome, ignore the FACT that Thompson did not have the opportunity to confront the Employer's witnesses against him (because none were at the hearing to question), and ignore the pages and pages of well-supported argument contained in Thompson's two briefs, which confirmed the FACT that the Employer's "progressive discipline" was nothing more than a paper trail of fraud, baseless allegations, and First Amendment-defying reprimands, generated by six specific staff members and the former superintendent over the previous three years, to run Thompson out of the school system.

6.
Altman's "progressive discipline" argument also required him to disregard item 3 of a "Memorandum of Agreement" between Thompson and the former superintendent, which was signed on June 29, 2006 to "wipe the slate clean" and prevent the Employer from referencing the paper trail that had been generated against Thompson as a cause of action in the future.

7.
Altman's evidence of "progressive discipline" is Thompson's evidence of Employer misconduct, which is the basis for an $11,000,000 lawsuit that Thompson filed in federal court against the City of Methuen, the Massachusetts Teachers Association, and the current and former superintendents of the Methuen public school system (USDC Case No. 07-12196-DPW).  

8.
With a reference to pages 27-28 of Thompson's post-hearing brief, what Altman called "progressive discipline" is accurately described below:

(1)
The mother of Thompson's son makes up one false allegation after another to manufacture evidence against him for their child custody case, a school investigation confirms that her allegations are baseless, but it is Thompson who receives multiple "warnings" as the one falsely accused.

(2)
The union president and the superintendent slander Thompson and conceal school-related material facts from a DSS worker, which costs Thompson his parental rights to his son, but it is Thompson who is threatened with disciplinary actions and handed a directive that illegally prohibits him from discussing the very topic that would implicate the superintendent and the union president.

(3)
Thompson sends a letter to the MTA's regional office, which reports the corruption in his union's election process.  The letter is illegally forwarded to his union president, who uses it to generate a disruption in the school setting; but it is Thompson who is the one suspended for three days without pay for what the superintendent fraudulently calls a violation of his illegal directive.

(4)
Thompson spends ten minutes answering student questions about a TV appearance that was seen locally by several of his students.  Although the topic of conversation does not stray from the First Amendment as it pertained to a book that he had written, the superintendent calls it a "prohibited" topic of discussion to place Thompson on paid administrative leave for the last two months of the 2005-2006 school year.

(5)
And lastly, Thompson receives a harassing, anonymous note in his faculty mailbox; he reports the harassment to the new superintendent and a select group of teachers at the high school by email; and he is suspended and ultimately fired for the content of that email, which the new superintendent creatively interprets as a violation of the former superintendent's illegal directive.

9.
With regard to the evidence, Altman established his "standard" for admissible evidence with his denial of Thompson's attempt to submit the findings from two previous evidentiary hearings into evidence, referring to this documentation as "inadmissible hearsay".

10.
What can be confirmed is that this "standard" was only a restriction for Thompson since the Employer's evidence did not include a single exhibit in support of Altman's "progressive discipline" theory that was anything but "inadmissible hearsay".

11.
The Employer was allowed to submit whatever it wanted into evidence over Thompson's objections while Thompson was precluded from submitting several exhibits into evidence, including the evidence which substantiated the fraud contained in the Employer's post-hearing brief.

12.
Thompson was also "muzzled" when he attempted to bring up the indiscretions of his own department head, who did not receive so much as a slap on the wrist for his very public arrest in a prostitution sting.

13.
The "issue" before the arbitrator was whether there was just cause under General Law chapter 71, section 42 to dismiss Thompson from his tenured teaching position.

14.
Under this law, the school district had the burden to prove that Thompson was dismissed for inefficiency, incompetency, incapacity, conduct unbecoming a teacher, insubordination, or failure on the part of the teacher to satisfy teacher performance standards.  The Employer, with the burden of proof to overcome, proved nothing!

15.
The Employer did not produce a single first-hand witness at the evidentiary hearing to testify because, as Thompson argued at the hearing and in his briefs, there was not a single individual at the high school, who could substantiate the slander being expressed about him without committing perjury.

16.
Altman's due process-defying response to this argument was that the Employer, specifically Dr. Whitten, who became Superintendent just six months before firing Thompson, did not have to produce any firsthand witnesses because her hearsay testimony was good enough.

17.
As argued by Altman on page 27 of his Decision and Award, "Superintendent was new to the school system and had no prior history with Mr. Thompson, thus her observations were not biased or influenced by past events."  

18.
Whether or not Whitten was "biased or influenced by past events" is irrelevant since Whitten did not "observe" anything herself that supported her decision to dismiss Thompson.  Whitten admitted that her only "observations" of Thompson - a five-minute visit to his class one day in October of 2006 and a thirty-minute meeting in her office on December 20, 2006 - had not contributed, in any way, to her negative opinion of Thompson.

19.
Whitten testified to the fact that her negative opinion of Thompson was based entirely on the agenda-driven lies conveyed to her by Thompson's six enemies at the school - none of whom were at the arbitration hearing to testify so that Thompson could confront them on the stand as false witnesses against him.

20.
It should be noted that this group's issue with Thompson, which brought upon him their wrath, was that Thompson had exposed the corruption in his union's election process and had sued his local union president for character defamation.

21.
Also under M.G.L. chapter 71, section 42, the school district was required to provide Thompson with the grounds for his dismissal in sufficient detail.  The only detailed reason given for Thompson's dismissal was that he had sent an email to a select group of teachers at the school, reporting an act of workplace harassment against him, which the Employer creatively interpreted as a violation of the prior Agreement between Thompson and the former superintendent.

22.
This reason for Thompson's dismissal was expressed by Whitten and the Employer's Personnel Manager, Colleen McCarthy, at two separate hearings, who testified to the FACT that Thompson would not have been fired if he had not sent the email.  

23.
Contrary to Altman's "Decision" and the Employer-stated reason for Thompson's dismissal, Altman concluded that the email was NOT a violation of the prior Agreement.

24.
Altman stated on page 25 of his "Arbitration Decision and Award":


It is difficult to view Mr. Thompson's January 11, 2007 e-mail as a specific violation of the parties June 29, 2006 last chance agreement.  In particular, Mr. Thompson's e-mail does not mention any of his ongoing litigation, nor does it refer to his custody dispute.  In addition, Mr. Thompson, in his email, does not disparage School Administration officials for actions that occurred prior to the date of the Agreement.  Thus, it can not be concluded that Mr. Thompson's actions in sending the e-mail can warrant a finding that he should be summarily dismissed based upon violation of the last chance agreement.

25.
Regarding the same email, evaluated independent of the Memorandum of Agreement, Altman wrote:


In and of itself, it can not be concluded that this email would justify an employee's discharge.  The email refers to "worms" and "suspects"; hardly flattering terms, but they are certainly not obscene comments. (Decision, p. 26)

26.
Altman's ruling did not just defy federal and state law, it defied case law.  In the U.S. Supreme Court case, Mt. Healthy City Board of Ed v. Doyle, 429 U.S. 274 (1977), it was ruled that an untenured public school teacher was entitled to reinstatement with back pay because his "protected activity" had played a "substantial part" in the decision of the Board to not renew his contract.

27.
In Thompson's case, it can hardly be disputed that the "substantial" reason given by the Employer for Thompson's dismissal was the email, which Altman himself called baseless as a reason to dismiss Thompson!

28.
Altman literally had no other choice but to rule in favor of Thompson if he were to have adhered to the law and had based his ruling on the admissible evidence and testimony presented at the arbitration hearing and argued in the post-hearing briefs.  
29.
It is self-evident to anyone who examines the briefs and reply briefs submitted by both parties and compares them to Altman's 29-page Decision and Award, that Altman completely disregarded every substantiated argument and rebuttal contained in Thompson's 34-page brief and 19-page reply brief and based his findings exclusively on the unproven hearsay and fraud conveyed by the Employer.  

30.
As stated earlier, the only plausible explanation for Altman's fact and law-defying findings is that the Employer was in a wildly favored position to influence him.  And although Thompson cannot prove that Altman was illegally influenced, it would explain why MTA attorney, Joseph Sandulli, who has already proven himself to be unethical in Thompson's federal court case, referred to Altman by name to praise him at a March 11, 2008 federal court scheduling conference. 

31.
Attorney Sandulli, who should have limited knowledge of the arbitration case as a lawyer for the MTA and not the school department, "piped in" to praise Altman as one of the most respected arbitrators in the state - a praise that Thompson found suspicious since he is not aware of any surveys that are being conducted on the competence and integrity of this state's arbitrators to produce such a public "reputation".  

32.
In fact, from what Thompson has discovered in his efforts to hold Altman accountable, there is not anyone in this state evaluating these arbitrators or investigating complaints to hold them accountable.

33.
If Thompson were not already the victim of such "backroom deals", he might think differently, but Sandulli's words sounded too much like the endorsement of someone who was already in his back pocket. 

34.
The stakes were certainly high enough to suspect foul play.  Thompson has already filed a multi-million dollar lawsuit against the MTA for breach of contract.  

35.
Since Thompson had already succeeded at two prior evidentiary hearings on this same matter, it would have been virtually impossible for the MTA to explain why it failed to pay for the arbitration and provide Thompson with legal services, to which he was entitled, if Thompson had succeeded for a THIRD time on the merits of his case.

36.
The bottom line is that the Employer's reason for Thompson's dismissal (a violation of an Agreement) was deemed baseless by Altman himself.  Altman's reason for Thompson's dismissal ("progressive discipline") was proven in Thompson's post-hearing brief to be nothing more than a paper trail of lies generated by Thompson's enemies in the school system.

For the foregoing reasons, Thompson requests the relief requested in the accompanying Complaint.
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