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COMPLAINT FOR JUDICIAL REVIEW

This complaint for judicial review pertains to the matter of arbitration between Kevin Thompson and Methuen Public Schools (American Arbitration Association Case No: 11-390-01405-07).  

It is timely filed because it has been filed within one year of the May 13, 2008 dismissal of the original case for an alleged error in form.  See M.G.L. c. 260, §32 (claims dismissed for "any matter of form" may be re-filed in state court for one year after their dismissal).
It is appropriately filed pursuant to M.G.L. Chapter 71, Section 42, which states, "the arbitral decision shall be subject to judicial review as provided in chapter one hundred and fifty C.  With the exception of other remedies provided by statute, the remedies provided hereunder shall be the exclusive remedies available to teachers for wrongful termination."  (Exhibit A, ¶ 6)

In addition to M.G.L. c. 150C (Exhibit B), the "other remedies provided by statute" include M.G.L. c. 30A, Section 14 (Exhibit C) and Mass. Superior Court Standing Order 1-96 (Exhibit D), which are attached to this document as exhibits, along with an Essex Superior Court "Complaint for Judicial Review" template (Exhibit E), because Thompson's original complaint for judicial review was dismissed in defiance of the fact that he complied with the above-referenced laws and template.

Thompson listed the arbitrator as the defendant as the author of the "Decision and Award", but Essex Superior Court Judge Thomas Murtagh claimed that the defendant should be someone else; without stating who he believed should be listed as the defendant, without citing a law to support his claim that Thompson's references to the law were wrong, and without giving Thompson the opportunity to quash the process and allow issuance and service of an amended complaint.

Since the only other possible defendants in this case are the American Arbitration Association, as the agency that appointed the arbitrator, and Methuen Public Schools, as the employer and the opposing party in the arbitration case; Thompson has listed both as defendants in his amended complaint to cover all bases.

The remainder of this complaint for judicial review has been written to adhere to the previously referenced and attached template.

1.
This is a Complaint seeking Judicial Review pursuant to M.G.L. Chapter 150C, Section 11; M.G.L. Chapter 30A, Section 14; and Massachusetts Superior Court Standing Order 1-96.

2.
Plaintiff, Kevin Thompson ("Thompson"), is a resident of the Commonwealth of 
Massachusetts and lives at 20 Washington St #1, Methuen, MA 01844.

3.
Defendant, American Arbitration Association ("AAA"), is an agency that has its office at One Center Plaza, Third Floor, Boston, MA 02108.  Defendant, Methuen Public Schools, is a public school system that has its central administrative office at 10 Ditson Place, Methuen, MA 01844.

4.
Plaintiff is aggrieved by a Decision of the American Arbitration Association, specifically AAA-appointed Arbitrator Gary D. Altman's "Arbitration Decision and Award," dated April 18, 2008, which failed to overturn Thompson's wrongful termination in defiance of both the facts and law that applied to this case.

Thompson's appeal is based on the assertion that the Defendant Board finding was:

A.
Not supported by substantial evidence because the employer did not produce a single proof in the form of admissible evidence or first hand testimony to substantiate the arbitrator's ruling.

B.
Contrary to Law because state law, specifically M.G.L. c. 71, section 42, places the burden of proof on the school district to justify a teacher's dismissal. 

C.
In excess of authority because M.G.L. Chapter 71, Section 42, also requires a school district to provide the teacher with the grounds for his dismissal in sufficient detail.  The only detailed reason alleged by the Employer to justify Thompson's dismissal was judged by the arbitrator himself to be without merit.

D.
Based on unlawful procedure because the arbitrator would not allow Thompson to present evidence favorable to his case.  The preclusion of the findings from the Division of Unemployment Assistance and its Board of Review on the grounds that the findings were inadmissible hearsay was only a restraint on Thompson since the Employer did not submit a single exhibit into evidence to support its case that was anything but inadmissible hearsay.

Moreover, the arbitrator's decision against Thompson required him to wildly exaggerate the evidentiary value of employer-generated paperwork, which was not only discredited by Thompson on pp. 11-23 of his post-hearing brief, but prohibited by a previously-signed "Memorandum of Agreement" between Thompson and the former superintendent.  
E.
In violation of Constitutional Standards.  By failing to require the Employer to verify its allegations with genuine witnesses and by giving merit to the Employer's hearsay over the testimony from Thompson and his student witness, who were the only first hand witnesses at the hearing, the AAA violated Thompson's Sixth Amendment right to confront the Employer's witnesses against him.

F.
Arbitrary and capricious.  A reading of the "Arbitration Decision and Award" proves that the Employer was in a wildly favored position to influence the arbitrator.  The well-supported arguments, "first hand" rebuttals, and evidence of Employer fraud contained in Thompson's 34-page post-hearing brief and 19-page reply brief were completely disregarded by the arbitrator.

The reasons for relief and the timeline of law-defying judicial decisions since the AAA's "Decision and Award" are described in much greater detail in Thompson's Memorandum in Support of his Complaint for Judicial Review, which is being filed with this Complaint.

WHEREFORE, Thompson requests the following relief:

(1)
Declare the AAA's award to be non-compliant with the law and unsupported by the evidence.

(2)
Overturn the award and order the immediate reinstatement of Thompson to his 
position as the sole physics teacher at Methuen High School. 

(3)
Order the Methuen public school system to make Thompson "whole" by reimbursing him for all back pay, benefits, and costs related to his wrongful termination in the sum certain amount of $51,497 (Exhibit E).
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