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DEFENDANT KEVIN THOMPSON'S MOTION TO DISMISS

NOW COMES the Defendant, Kevin Thompson ("Father"), in the above referenced matter and hereby moves pursuant to Mass. R. Civ. P. 12(b) that the Court dismiss this complaint.  The Father further requests that this motion be heard at the April 10, 2007 scheduled pretrial conference.  

The Motion to Dismiss should be allowed based on the following grounds:

1.
Lack of jurisdiction over the subject matter.  

(a)
Family courts do not have subject-matter jurisdiction to "ban" books.  

(b)
Since the presiding judge is heavily criticized in the Father's book, there is a clear conflict of interest.  Canon 3 of the Code of Judicial Conduct (Supreme Judicial Court Rule 3:09) states "a judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned." 

(c)
The book is produced and distributed outside the state of Massachusetts.

2.
Lack of jurisdiction over the person.

(a)
The presiding judge has admitted that he does not have the jurisdiction to deny the Father his First Amendment rights.  At the March 2, 2006 ex parte hearing on this matter, Judge Digangi stated on record, "Anything to do with allegations made about your client or your client's mother, I have no authority over that to restrict that... (inaudible)... First Amendment rights.  I think I have a right to protect the child.  I don't believe I have the right to protect your client or her mother in THIS court.  Maybe, in another court, not THIS court."

(b)
When documents concern a public official's conduct in office, they may be impounded ONLY on a showing of "overriding necessity" based on specific findings. George W. Prescott Pub. Co. v. Register of Probate for Norfolk County, 395 Mass. 274, 279, 282 (1985).

(c)
In Care and Protection of Edith, 421 Mass. 703 (1996), the Supreme Judicial Court vacated an order that restrained the parties from discussing ongoing proceedings with members of the media, finding it was an unconstitutional restraint on the right of the father to comment on the judicial proceedings and on the conduct of the Department of Social Services.

(d)
In Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976), the court held that any attempt to restrain speech must be justified by a compelling state interest to protect a serious threat of harm.  Any order seeking to enjoin speech must be based on detailed findings of fact that (a) identify the compelling interest that the restraint will serve and (b) demonstrate that no reasonable, less restrictive alternative to the order is available.

(e)
A "reasonable, less restrictive alternative" to a "book ban" would be to simply revise the book to exclude the names of the Mother and the minor child, which the Father did prior to the first hearing before Judge Manzi on March 22, 2006.
(f)
The Mother has made the claim that the collection of slanderous lies that she communicated to the Department of Social Services about the Father is privileged information.

(g)
The Father contends that he did not reference any DSS-related information in his book that was not communicated by the DSS investigator as a witness for the mother at a trial that was presumptively open to the public.

(h)
Section 1 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that judicial proceedings should not be shrouded in secrecy.  Only the most compelling reasons justify the nondisclosure of judicial records.
(i)
Section 2 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that trial proceedings involving children born to parents not married to one another (c. 209C) are presumptively open, unless a party objects.  There were no objections expressed by either party at the trial referenced in the Father's book.
(j)
The gagging of publication has been considered acceptable only where the evil that would result from the reportage is both great and certain and cannot be mitigated by less intrusive measures.  CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (Blackmun, Circuit Justice 1994).
(k)
The U.S. Supreme Court has warned that "any system of prior restraints on expression comes to this court bearing a heavy presumption against its constitutional validity" and the state "carries a heavy burden of showing justification for the imposition of such a restraint."  New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per curiam).

(l)
Only the most compelling showing can justify post-trial restriction on disclosure of testimony or documents actually introduced at a trial.  Poliquin v. Garden Way, Inc. 989 F. 2d 527, 533 (1st Cir. 1993).

3.
Insufficiency of process

(a)
In order to open a new equity court case or reopen a case that was closed, the Mother was required to serve a summons and complaint on the Father pursuant to Massachusetts Civil Procedure Rules 3 and 4.

(b)
The Mother has NEVER served a summons OR a complaint on the Father.

4.
Failure to state a claim upon which relief can be granted.

(a)
The Mother, who as the moving party has a burden of proof to overcome, has relied entirely on vague "interests of the child" rhetoric to bring her merit-less complaint to the court.  She did not even submit the book itself into evidence at the previous hearings before Judge Manzi.

(b)
The Father contends that family courts use the children to justify every crime and injustice in family court.  If there was any merit to this "interests of the child" rhetoric, then the court could use this argument to ban all commentary about every child custody case in the state since, by definition, they all involve children.

(c)
The Mother's attorney, Debra Dow, has ignored repeated requests to provide the excerpts from the book that the Mother claims are harmful.

(d)
The Father contends that the Mother has ignored this discovery request because she cannot identify a single excerpt from the book that is harmful to the minor child.

(e)
The Mother's attorney, Debra Dow, has ignored repeated requests to provide the proof of service of the complaint and summons.

(f)
Although the Mother's attorney has fraudulently claimed otherwise, the Father has never been served with anything other that Judge Digangi's temporary orders related to the book, which were served on him at 8 PM on March 2, 2006.

(f)
The Father contends that the Mother's complaint has absolutely nothing to do with the minor child and everything to do with concealing the lies and crimes that she committed to deceive the court into granting her sole custody.

Lastly, if a judge does not fully comply with the Constitution, then his orders are void and he is without jurisdiction, and engaged in acts of treason to the Constitution.  U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).
WHEREFORE, the Father requests that the Mother's complaint be dismissed retroactive to its filing.
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Kevin M. Thompson

BOOK BAN NOTES (April 10, 2007)

It is the law in this country that service of a summons and complaint is required to open up a new case or reopen a closed case.

It is the law in this country that the moving party has a burden of proof to overcome and that the accused is innocent until proven guilty.

It is the law in this country that litigants have a due process right to be heard, to present evidence favorable to their case, and to confront witnesses against them.

And it is the law in this country that judges are required to recuse themselves from cases in which their impartiality has been reasonably questioned.

Since none of these laws of the land that you have sworn to uphold apply in your courtroom I object to your involvement in this case, Judge Digangi, and contend that any order from this court would be illegal and therefore null and void.

For the benefit of the next court to hear this case, there are several reasons why my motion to dismiss should be allowed.

Number one is lack of jurisdiction over the subject matter.  

Family courts do not have subject-matter jurisdiction to "ban" books and do not have the jurisdiction to ban anything produced and distributed outside the state of Massachusetts.

And since you, Judge Digangi, are heavily criticized in my book, there is a clear conflict of interest.

You, Judge Digangi, have already admitted that you do not have the jurisdiction to ban my book.  At the March 2, 2006 ex parte hearing on this matter, you stated on record, "Anything to do with allegations made about your client or your client's mother, I have no authority over that to restrict that... I think I have a right to protect the child.  I don't believe I have the right to protect your client or her mother."

When documents concern a public official's conduct in office, they may be impounded ONLY on a showing of "overriding necessity" based on specific findings. George W. Prescott Pub. Co. v. Register of Probate for Norfolk County, 395 Mass. 274, 279, 282 (1985).

In Care and Protection of Edith, 421 Mass. 703 (1996), the Supreme Judicial Court vacated an order that restrained the parties from discussing ongoing proceedings with members of the media, finding it was an unconstitutional restraint on the right of the father to comment on the judicial proceedings and on the conduct of the Department of Social Services.

In Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976), the court held that any attempt to restrain speech must be justified by a compelling state interest to protect a serious threat of harm.  Any order seeking to enjoin speech must be based on detailed findings of fact that (a) identify the compelling interest that the restraint will serve and (b) demonstrate that no reasonable, less restrictive alternative to the order is available.

A "reasonable, less restrictive alternative" to a "book ban" would be to simply revise the book to exclude the names of [the Mother] and my son, which I had already done prior to the first hearing before Judge Manzi on March 22, 2006.

[the Mother] has made the claim that the collection of slanderous lies that she communicated to the Department of Social Services about me is privileged information.

I did not reference any DSS-related information in my book that was not communicated by the DSS investigator as a witness for the mother at a trial that was presumptively open to the public OR communicated by you, Judge Digangi, in your fictitious findings of fact.

Section 1 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that judicial proceedings should not be shrouded in secrecy.  Only the most compelling reasons justify the nondisclosure of judicial records.

Section 2 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that trial proceedings involving children born to parents not married to one another (c. 209C) are presumptively open, unless a party objects.  And for the record, there were no objections expressed by either party at the trial referenced in my book.

The gagging of publication has been considered acceptable only where the evil that would result from the reportage is both great and certain and cannot be mitigated by less intrusive measures.  CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (Blackmun, Circuit Justice 1994).

The U.S. Supreme Court has warned that "any system of prior restraints on expression comes to this court bearing a heavy presumption against its constitutional validity" and the state "carries a heavy burden of showing justification for the imposition of such a restraint."  New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per curiam).

And only the most compelling showing can justify post-trial restriction on disclosure of testimony or documents actually introduced at a trial.  Poliquin v. Garden Way, Inc. 989 F. 2d 527, 533 (1st Cir. 1993).

As cited earlier, there is also insufficiency of process, which I contend is the reason why Attorney Dow withdrew from the case.  She realized that I was not going to let her get away with perjury to conceal her incompetence.  To name just a few, she lied about the service of a summons and complaint on me.  She lied about her knowledge of the book being revised.  And she lied to my appellate counsel about submitting the book into evidence in Judge Manzi's courtroom.

In order to open a new equity court case or reopen a case that was closed, [the Mother] and her attorney were required to serve a summons and complaint on me pursuant to Massachusetts Civil Procedure Rules 3 and 4.

The court has simply ignored my repeated references to this negligence and Attorney Dow has ignored my repeated requests for this nonexistent proof of service.

The motion to dismiss should also be allowed for failure to state a claim upon which relief can be granted.

[The Mother], who as the moving party has a burden of proof to overcome, has relied entirely on vague "interests of the child" rhetoric to bring her merit-less complaint to the court.  She has not referenced a single excerpt from the book to substantiate her claim that the book is harmful to our son.

And since [the Mother] did not even submit the book itself into evidence, she confirmed the fact conveyed in my book that there is no burden of proof for mothers to overcome in family court.

Could there be anything more idiotic than a judge calling a book that she has never even opened irreparably harmful to our son?

I contend that family courts use the children to justify every crime and injustice in family court.  If there was any merit to this "interests of the child" rhetoric, then the court could use this argument to ban all commentary about every child custody case in the state since, by definition, they all involve children.

The fact is that [the Mother]'s attorney, Debra Dow, ignored my repeated requests to provide the excerpts from the book that she claims are harmful because she cannot identify a single excerpt from the book that is harmful to our son.

Lastly, [the Mother]'s complaint has absolutely nothing to do with our son and everything to do with concealing the lies and crimes that she committed to deceive you into granting her sole custody. 

If there was any truth at all to her claim that the book contains a multitude of lies and inaccuracies, then [the Mother] would have sued me for libel in Superior Court.  The problem with that option is that she would have to plead her case to an impartial and honorable court where constitutional protections, including the right to a jury trial, actually exist.
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