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MEMORANDUM IN SUPPORT OF COMPLAINT FOR JUDICIAL REVIEW


This memorandum is being filed to communicate with specificity the crimes committed against the Plaintiff, Kevin Thompson ("Thompson"), by the American Arbitration Association ("AAA") and two Essex Superior Court judges to obstruct justice, add to Thompson's costs, and prolong Thompson's wrongful termination in the matter of arbitration between Kevin Thompson and Methuen Public Schools (AAA Case No: 11-390-01405-07).  

Thompson contends that the judicial actions taken against him have had nothing to do with justice or the merits of his case and everything to do with judges conspiring among themselves to retaliate against Thompson for his public efforts to expose judicial corruption and hold a growing list of judges accountable.  

The preceding statement was expressed because it needs to be "documented" and because it will not harm Thompson before an honorable judge, who Thompson has yet to find in a court system that believes it is above the law and accountable to no one.

REGARDING THE PRIOR JUDICIAL DECISIONS

1.
Upon receiving the AAA's April 18, 2008-dated "Decision and Award," Thompson filed a motion to add the AAA arbitrator to his U.S. District Court lawsuit against the City of Methuen and the Massachusetts Teachers Association (USDC Case No. 07-12196-DPW) on the grounds that the arbitrator was illegally influenced to defy the facts and law of the case to rule against Thompson.

2.
U.S. District Court Judge Douglas P. Woodlock denied the motion with the claim that Thompson had remedy against the arbitrator in state court pursuant to M.G.L. c. 150C, §11(a).

3.
Pursuant to M.G.L. c. 150C, §11(a), M.G.L. c. 30A, §14, and the "complaint for judicial review" template that Thompson obtained in Lawrence's Superior Court; Thompson filed a complaint for judicial review, listing the arbitrator as the defendant on May 13, 2008.

4.
On July 1, 2008, Judge Thomas Murtagh dismissed the case with the claim that "a complaint alleging disagreement, fraud, etc. in connection with an arbitration proceeding must be pursued in a manner different than in suing the arbitrator directly."

5.
What Judge Murtagh did not communicate was a law to support his claim that Thompson's legal references were wrong OR a clue as to who he believed should be listed as the defendant.

6.
Since Judge Murtagh's ruling defied the laws and template referenced in paragraph 3 above, which convey that it is the arbitrator (as the author of the arbitration decision) who is to be listed as the defendant, Thompson filed a Motion for Reconsideration on July 8, 2008, which was denied on July 24, 2008.  In his denial, Judge Murtagh added the claim that service of process was insufficient.

7.
Since a motion to dismiss was not filed by the arbitrator, since a defense of insufficiency of process is waived if not asserted in a timely motion or responsive pleading, since the arbitrator himself admitted to receiving Thompson's complaint but did not respond to it in a timely manner, since pro se complaints should not be dismissed on technicalities when injustice would otherwise result, and since M.G.L. c.223, §84 gives a judge the discretion to quash the process and allow issuance and service of new process; Thompson filed a motion to quash the process and allow issuance and service of an amended complaint on July 29, 2008.

8.
Judge Murtagh never did respond to this motion and eventually recused himself from the case when Thompson added him to his federal court lawsuit (USDC Case No. 06-11805, which is currently in the U.S. Court of Appeals).

9.
The case was transferred to Judge Maureen B. Hogan and apparently transferred at some later time to Judge Frances McIntyre, who denied Thompson's motion to amend his complaint on November 14, 2008, without responding to any of the legitimate reasons stated by Thompson for why his motion should be allowed.

10.
Since there was not an honorable reason to deny this motion, it is Thompson's contention that Judge McIntyre denied it to add to his costs and retaliate against Thompson for suing her Salem courthouse colleague (Judge Murtagh).

REGARDING THE AAA'S "DECISION AND AWARD"

11.
What the AAA's "Decision and Award" proved was that the Employer was in a wildly favored position to influence the arbitrator. 

12.
It is a FACT that Thompson's credibility was neither challenged nor discredited by the Employer.  It is also a FACT that the Employer's credibility WAS challenged and discredited in Thompson's post-hearing brief and reply brief.  

13.
Despite these FACTS, a reading of the post hearing briefs proves that the well-supported arguments and "first hand" rebuttals contained in Thompson's documents were completely disregarded by the arbitrator and that his "Decision" was based entirely on the unsupported allegations conveyed by the Employer's lawyer and his three "hearsay" witnesses.

14.
Excluding Thompson, the only first hand witness at the hearing was Thompson's student-witness, Andrew Burbine, who rebutted the slanderous claims that were made about Thompson and his teaching.  

15.
Article XII of the Massachusetts Constitution (which affirms the rights secured by the U.S. Constitution's Sixth Amendment) states that "every subject shall have the right to produce all proofs that may be favorable to him, to meet the witnesses against him face to face, and to be fully heard in his defense.

16.
The Employer did not produce a single first-hand witness at the evidentiary hearing to testify because, as Thompson argued at the hearing and in his briefs, there was not a single individual at the high school, who could substantiate the slander being expressed about him without committing perjury.

17.
The arbitrator's due process-defying response to this argument was that the Employer, specifically Dr. Whitten, who became Superintendent just six months before firing Thompson, did not have to produce any firsthand witnesses because her hearsay testimony was good enough.

18.
As argued by the arbitrator on page 27 of his Decision and Award, "Superintendent was new to the school system and had no prior history with Mr. Thompson, thus her observations were not biased or influenced by past events."  

19.
Whether Whitten was "biased or influenced by past events" is irrelevant since Whitten did not "observe" anything herself or testify to anything herself that supported her decision to dismiss Thompson.  

20.
Whitten admitted that her only "observations" of Thompson - a five-minute visit to his class one day in October of 2006 and a thirty-minute meeting in her office on December 20, 2006 - had not contributed, in any way, to her negative opinion of Thompson.

21.
Whitten testified to the fact that her negative opinion of Thompson was based entirely on the agenda-driven hearsay conveyed to her by the six people who Thompson calls out in his email as his six enemies at the high school.

22.
It should be noted that M.G.L. c. 71, §42 required the school district to provide Thompson with the grounds for his dismissal in "sufficient detail".

23.
In the arbitration case of Whittier Regional Voc. Tech. High School v W.R. (AAA # 11 390 2098 95), the arbitrator overturned the dismissal of a long-term teacher with the finding that the district's claim that the dismissal was based upon conduct unbecoming a teacher, insubordination, failure to follow directives and school policy, and knowingly making false statements in documentation regarding students and a parent did not constitute "detailed grounds" for dismissal.

24.
It can hardly be disputed that the only "detailed" reason given for Thompson's dismissal was an email, in which Thompson reported an act of workplace harassment and which the school called "insubordination, conduct unbecoming a teacher, extreme disruption of the efficiency and effectiveness of the educational process at Methuen High School, and other just cause, including a violation of the terms of an Agreement reached with Thompson on June 29, 2006."

25.
Superintendent Whitten and Personnel Manager Colleen McCarthy testified at two separate hearings, including the arbitration hearing itself, that Thompson would not have been fired if he had not sent the email.  

26.
Incredibly, the specific reason alleged by the Employer to justify Thompson's dismissal (the email) was deemed baseless by the arbitrator himself as a reason to dismiss Thompson.  

27.
The arbitrator stated on page 25 of his "Arbitration Decision and Award":


It is difficult to view Mr. Thompson's January 11, 2007 e-mail as a specific violation of the parties June 29, 2006 last chance agreement.  In particular, Mr. Thompson's e-mail does not mention any of his ongoing litigation, nor does it refer to his custody dispute.  In addition, Mr. Thompson, in his email, does not disparage School Administration officials for actions that occurred prior to the date of the Agreement.  Thus, it cannot be concluded that Mr. Thompson's actions in sending the e-mail can warrant a finding that he should be summarily dismissed based upon violation of the last chance agreement.

28.
Regarding the same email, evaluated independent of the Memorandum of Agreement, the arbitrator wrote on page 26 of his Decision:


In and of itself, it cannot be concluded that this email would justify an employee's discharge.  The email refers to "worms" and "suspects"; hardly flattering terms, but they are certainly not obscene comments.
29.
Instead, the arbitrator came up with his own theory to justify Thompson's dismissal, which he called "progressive discipline".

30.
This "progressive discipline" theory required the arbitrator to ignore the burden of proof that the Employer was legally required to overcome, ignore the FACT that Thompson did not have the opportunity to confront the Employer's witnesses against him (because none were at the hearing to question), and ignore the pages and pages of well-supported argument contained in Thompson's two briefs, which confirmed the FACT that the Employer's "progressive discipline" was nothing more than a paper trail of fraud, baseless allegations, and First Amendment-defying reprimands, generated by six specific staff members and the former superintendent over the previous three years to run Thompson out of the school system.

31.
The arbitrator's "progressive discipline" theory also required him to disregard  item 3 of a "Memorandum of Agreement" between Thompson and the former superintendent, which was signed on June 29, 2006 to "wipe the slate clean" and prevent the Employer from ever referencing the paper trail that had been generated over the previous three years as a cause of action in the future.

32.
Item 3 of this Memorandum of Agreement unambiguously states:

Mr. Thompson shall not be in violation of this agreement for any actions or statements, either orally or in writing, made prior to the execution of this Agreement.

33.
It should also be noted that under M.G.L. Chapter 71, Section 42, the school district was the party with the burden of proof to overcome.

34.
In the arbitration case of Hester v. City of Lawrence, the arbitrator noted the absence of first hand witnesses to rule that there was insufficient evidence to warrant [Hester's] termination and ordered him back to work with back pay.  The arbitrator concluded that the presence of first hand witnesses, who the employee could cross-examine, was "a necessary component at the hearing to buttress the city's position."

35.
It should also be noted that Thompson had already won two hearings on the matter of his dismissal prior to the case going to arbitration.  The Division of Unemployment Assistance and its Board of Review each concluded that Thompson was fired without merit.

36.
The Board of Review, which heard the case after the "Employer" appealed the original decision, wrote in its ruling:


Under G.L. c. 151A, § 25(e)(2), the burden of proof is upon the employer to establish that it discharged the claimant either for a knowing violation of a reasonable and uniformly enforced rule, or for deliberate misconduct in willful disregard of the employer's interest.  The employer has not met its burden... Even though the claimant contacted the superintendent specifically to ask her advice about sending the email, the superintendent failed to inform the claimant that she considered the email to violate the memorandum or that she would consider the publishing of the email to be a dischargeable offense.  The superintendent spoke in-person to the claimant the next day, and still did not inform him that sending the email violated the memorandum.  In fact the employer took no formal disciplinary measure against the claimant until two weeks later, when it suspended the claimant pending discharge.
37.
The Employer did not appeal the case further and the decision became final on January 23, 2008.  

38.
In a phone conference with the arbitrator and the Employer's legal counsel, days before the January 31, 2008-scheduled arbitration hearing, Thompson argued that the doctrine of res judicata applied and requested that his dismissal be overturned immediately.  

39.
Without citing anything that would give him the authority to defy this doctrine, the arbitrator denied Thompson's request.

40.
It should be noted, with the facts that are to follow, that the Fourteenth Amendment of the U.S. Constitution protects every citizen's right to due process and equal protection under the law.

41.
FACT: Thompson was not allowed to submit into evidence the impartial findings from the Division of Unemployment Assistance, which ruled that the school district did not have grounds to fire him, but the school district was allowed to submit anything it wanted into evidence (which, for the most part, consisted of biased, "enemy-generated" hearsay) over Thompson's repeated objections.

42.
FACT: The school district's evidence was not only inadmissible as hearsay, but inadmissible pursuant to the June 29, 2006 "Agreement" that the school district had referenced to fire him.

43.
With regard to the evidence, Altman established his "standard" for admissible evidence with his denial of Thompson's attempt to submit the findings from two previous evidentiary hearings into evidence, referring to this documentation as "inadmissible hearsay".

44.
What can hardly be disputed is that this "standard" was only a restriction for Thompson since the Employer's evidence did not include a single exhibit in support of Altman's "progressive discipline" theory that was anything but "inadmissible hearsay".

CONCLUSION

45.
Since Thompson was fired for reporting an act of workplace harassment and since the paper trail generated against him pertained to alleged violations of a "prior restraint", it should be noted that the U.S. Supreme Court has stated: 

It can hardly be argued that neither students nor teachers shed their Constitutional rights to freedom of speech and expression at the schoolhouse gate.  Undifferentiated fear or apprehension of disturbance is not enough to overcome the right to freedom of expression."  School officials may not prohibit speech merely to avoid "discomfort and unpleasantness" accompanying a particular viewpoint.  Tinker v. Des Moines Independent School District, 393 U.S. 509 (1969).

46.
Moreover, prior restraints are illegal except in the most extreme circumstances.  The U.S. Supreme Court has limited its application to "speeches" that are obscene or a threat to public order.  

47.
Thompson's speech was restrained, not because it was obscene, a threat to public order, or even disruptive; but because a discussion on the prohibited topics would implicate the former school superintendent.  

48.
The fact is that the only topic of discussion that proved to be "disruptive" at the high school was Thompson's whistleblower efforts pertaining to the corruption in his union's election process, which the superintendent had NOT prohibited.

49.
The "issue" before the arbitrator was whether there was just cause under M.G.L. c. 71, §42 to dismiss Thompson from his tenured teaching position.  Pursuant to this law, a teacher with professional status shall not be dismissed except for inefficiency, incompetency, incapacity, conduct unbecoming a teacher, insubordination, or failure on the part of the teacher to satisfy performance standards.

50.
From the list of reasons that a school district can reference to justify the dismissal of a teacher with professional status; "conduct unbecoming a teacher" and "insubordination" were the only reasons even referenced.

51.
With the burden of proof to overcome, the school district did not produce a single witness to testify that Thompson had been "insubordinate" and based its "conduct unbecoming a teacher claim" solely on its opinion that Thompson's reporting of workplace harassment was "unbecoming."

52.
The arbitrator literally had no other choice but to rule in favor of Thompson if he were to have adhered to the law and had based his ruling on the admissible evidence and testimony presented at the arbitration hearing and argued in the post-hearing briefs.  
53.
It is self-evident to anyone who examines the briefs and reply briefs submitted by both parties and compares them to the arbitrator's 29-page Decision and Award, that the arbitrator completely disregarded every substantiated argument and rebuttal contained in Thompson's 34-page brief and 19-page reply brief and based his findings exclusively on the unproven and discredited hearsay and fraud conveyed by the Employer.  

54.
The only plausible explanation for the arbitrator's fact and law-defying findings is that the Employer was in a wildly favored position to influence him.  

55.
And although Thompson cannot prove that the arbitrator was illegally influenced, it would explain why MTA attorney, Joseph G. Sandulli, referred to the arbitrator by name to "sing his praises" at a March 11, 2008 federal court scheduling conference, which took place after the arbitration hearing but before the release of the arbitrator's "Decision and Award".

56.
Sandulli interrupted Thompson to refer to the arbitrator by name when Thompson referenced the fact that two prior evidentiary hearings had already concluded that Thompson's dismissal was without merit.

57.
Sandulli, who should have had limited knowledge of the arbitration case as a lawyer for the MTA and not the Employer, praised Altman as one of the most respected arbitrators in the state - a praise that Thompson found suspicious since he is not aware of any surveys that are being conducted on the competence and integrity of this state's arbitrators or any reports that would produce such a public "reputation".  

58.
In fact, from what Thompson has discovered in his efforts to hold this particular arbitrator accountable, there is not anyone in this state evaluating these arbitrators, investigating complaints, or even accepting complaints to hold them accountable.

59.
If Thompson were not already the victim of such "backroom deals", he might think differently, but Sandulli's words sounded too much like the endorsement of someone who was already in his back pocket. 

60.
The stakes were certainly high enough to suspect foul play.  Thompson had already filed a multi-million dollar lawsuit against the MTA for breach of contract.  

61.
Since Thompson had already succeeded at two prior evidentiary hearings on this same matter, it would have been difficult, if not impossible, for the MTA to justify its decision to deny Thompson legal services and costs, to which he was entitled as a paying union member, if Thompson had succeeded for a THIRD time on the merits of his case.

62.
The bottom line is that the Employer's only detailed reason for Thompson's dismissal was deemed baseless by the arbitrator himself as a reason to dismiss him. 

For the foregoing reasons, Thompson requests the relief requested in the accompanying Complaint.
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