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APPELLANT-THOMPSON'S MEMORANDUM IN OPPOSITION TO DEFENDANTS-APPELLEES' MOTION FOR SUMMARY AFFIRMANCE AND DISMISSAL

_________________


NOW COMES the Plaintiff-Appellant, Kevin M. Thompson ("Thompson"), who hereby opposes Defendants-Appellees ("Appellees") Motion for Summary Affirmance and Dismissal.  

Since the Appellees are unable to rebut the arguments contained in Thompson's Brief, which are specific to the truthful and accurate facts of this case, they have resorted to fraud, specifically the fraudulent claim that Thompson's Complaint is not grounded in constitutional violations, but in his "dissatisfaction with the Defendants' orders and decisions relative to child support and child custody in on-going proceedings involving Thompson's minor child."


To reference a phrase used by the Appellees in their motion, it would require a "cursory examination" of the facts to reach such a baseless conclusion, because a "careful and thorough examination" of the facts will confirm before a competent and honorable court that this case is about fraud, cover-ups, and a conspiracy among judges at every level to deny to Thompson his rights to due process and equal protection.

These constitutional rights have been denied to Thompson for no other reason but to retaliate against him for his public efforts to expose judicial corruption and hold a growing list of judges accountable. 


If there are honorable judges in the state and federal court system with the moral fortitude to hold their "brother" judges accountable, then it is the exception and not the rule, because Thompson has yet to find one in a test group that includes four family court judges (Manzi, Digangi, Sahagian, and Cronin); four superior court judges (Kottmyer, Murtagh, McIntyre, and Hopkins); three Massachusetts appeals court judges (Gelinas, Cypher, and Trainor); one U.S. district court judge (Woodlock); and the seven justices of the Massachusetts Supreme Judicial Court (Marshall, Spina, Ireland, Cowin, Cordy, Sosman, and Greaney), who denied Thompson's application for further appellate review without providing a reason.


Since all of these judges, at some point, issued judgments or orders, the Appellees have attempted to distract from their crimes against Thompson with the "convenient claim" that Thompson's lawsuit is about the judgments and orders that were issued.  This allegation was reached by ignoring the self-evident facts of this case, including the "relief sought" by Thompson on pages 53-54 of his Brief.  

A reference to these two pages will confirm that Thompson is NOT asking the Court to modify his child custody orders or his child support amount, but is seeking a new trial before an honorable court that will respect Thompson's due process rights to be heard, to confront witnesses against him, and to present evidence favorable to his case.

The only "judgment" that Thompson has requested be overturned is the appeals court judgment, and that was requested because it was justified with fraud.


Since the Appellees are alleging that this appeal is something that it is not, Thompson has summarized just some of the genuine facts that pertain to his appeal, which are described in greater detail in his Brief.

SUMMARY OF FACTS


FACT: Essex Family Court Judge Peter C. Digangi communicated to Thompson within minutes of meeting him for the first time that he had no chance of gaining joint custody of his son based solely on his gender.  He then assured that outcome at trial by sabotaging Thompson's communication to the court, precluding Thompson from presenting his evidence, and directing Thompson to "move on" when he attempted to discredit the false evidence that Digangi determined he could reference later to justify his pre-determined ruling.

And contrary to the rhetoric expressed by the Appellees, Thompson's failure to gain an equal parental relationship with his son had nothing at all to do with Thompson's knowledge of the rules of evidence or his competence as a pro se litigant and everything to do with a corrupt judge who has, up to now, been able to get away with defying the law behind closed doors to retaliate against litigants who choose to represent themselves in his courtroom.  

What is a FACT is that the rules of evidence were only referenced by Digangi when they could be used to keep evidence off the record that would damage the credibility of the Mother, her witnesses, and his pre-determined ruling.

While Thompson was not allowed to share comments made directly to him by the police on the night that the Mother was found passed out drunk with their two month old child OR question the court officer, who had agreed to confirm the fact that the Mother had lied to the DSS with her claim that the court was putting extra officials in the courtroom due to Thompson's behavior; the Mother, over Thompson's objections, was allowed to call as a witness a DSS worker, who first met Thompson at the trial and who had nothing negative that she could say about Thompson that was not conveyed to her by the Mother and her hand-picked accomplices.


FACT:  Essex Family Court Judge Mary McCauley Manzi banned a book that she had never seen; prolonged a modification case well beyond the deadline for it to be heard; attempted to illegally order Thompson to pay for the costs of a court-appointed guardian ad litem; ignored proven fraud on the court committed by the Mother and her attorneys; made up her own rules to avoid hearing motions and complaints that were brought before her; and defied the law to deny three motions for her recusal.

FACT:  A three judge panel of the Massachusetts appeals court (Judges Elspeth B. Cypher, Andre A. Gelinas, and Joseph A. Trainor) fraudulently called Thompson's appeal "egregiously frivolous with no basis in law or fact" to extort over $8,600 from Thompson - a FACT that can be verified by anyone with access to Thompson's appeals court briefs.


FACT:  Essex Family Court Judge John P. Cronin ignored the Mother's contempt of court orders, bad faith litigation, and proven fraud; sabotaged Thompson's communication to the court at a March 3, 2008 trial; and took three months to write a 3-page fact-defying judgment, which was eleven months after the case was transferred to him and two years after the case was put on an eight-month track assignment.


FACT:  U.S. District Court Judge Douglas P. Woodlock sat on Thompson's case against the defendant-judges for two years, dismissing it along with a separate lawsuit filed by Thompson, just seven weeks after Thompson filed a judicial misconduct complaint against him for negligence and obstruction of justice.  The negligence claim involved Thompson's conclusive proof that Woodlock did not even read one of the motions that he ruled on in the case.


FACT:  Essex Superior Court Judge Thomas Murtagh dismissed a complaint for judicial review on a "matter of form" absent a hearing, absent a filed motion to dismiss, and in defiance of the fact that Thompson's complaint did comply with the applicable laws and the "complaint for judicial review" template that Thompson had obtained in Lawrence's Superior Court.

When Thompson responded to Murtagh's dismissal of the case with a motion for reconsideration to challenge his claim that "a complaint alleging disagreement, fraud, etc. in connection with an arbitration proceeding must be pursued in a manner different than in suing the arbitrator directly," Murtagh added the claim that service of process was insufficient.

Since a motion to dismiss was not filed by the arbitrator, since a defense of insufficiency of process is waived if not asserted in a timely motion or responsive pleading, since Thompson had documented proof that the summons and complaint were served on the arbitrator, who admitted to receiving the complaint in an affidavit, since the failure of the arbitrator to respond to the complaint in a timely manner should have resulted in an allowance of Thompson's motion for a default judgment, and since pro se complaints may not be dismissed on technicalities when injustice would otherwise result; Thompson filed a motion to quash the process and allow issuance and service of an amended complaint pursuant to Massachusetts General Law, Chapter 223, Section 84.

Murtagh never did respond to this motion and eventually recused himself from the case when Thompson added him to his federal court lawsuit.

The Appellees have alleged that Murtagh should not be a subject of this appeal.  This claim is built on the false premise that Thompson's lawsuit is about a ruling on a custody case and not about what it actually is about - judges at every level, regardless of the issues before them, conspiring among themselves to defy the law to deny Thompson justice.

APPELLEES' ARGUMENTS WITH THOMPSON'S REBUTTALS IN ITALICS
(1)
First, the state judicial proceedings at issue in Thompson's case, which are ongoing, are intimately connected to family affairs and therefore invoke the very essence of vital state interests. (Motion, pp. 7-8)



Thompson's child custody case is NOT ongoing. It is currently closed.  Moreover, if there is anything that is a "vital state interest" as it pertains to this appeal, it is the urgency that courts are run by competent and honorable judges, who are beyond reproach and removed from the bench when they are not.

(2)
Thompson's claims are solely based on his dissatisfaction with the state court's child custody and child modification orders. (Motion, p.8)


The Appellees would "like" Thompson's appeal to be "solely" about his dissatisfaction with the state court's child custody and child modifications orders because then the cases and doctrines that they have erroneously referenced in their motion would apply to this case.

(3)
Thompson's reliance on Catz v. Chalker, 142 F. 3d 279 (6th Cir. 1998) for the proposition that Younger abstention does not apply, is without merit.  Younger abstention was not at issue in that case. (Motion footnote 3, pp. 8-9)



Catz v. Chalker was relied on by Thompson to discredit all of the so-called "domestic relations" exceptions that the district courts historically over-cite to avoid hearing cases that are well within their jurisdiction.  Catz v. Chalker is the EXACT same case that Thompson brought to federal court.  



As was the case in Catz v. Chalker, the underlying domestic relations matter is not a "core" issue, but incidental to the genuine claims of the case.  Thompson's Complaint is about procedural defects and constitutional violations that qualify as claims under 42 U.S.C. § 1983.  

(4)
While Thompson contends that he is not seeking modification of any core state domestic relations judgments, in fact, he is seeking just that.  The essential relief he seeks is a new trial on the state court's order awarding child custody to the child's mother and the reversal of the Massachusetts appeals court denial of Thompson's appeal of the custody order. (Motion, p. 9)

Once again, this is PRECISELY what was sought in Catz v. Chalker and granted by the Sixth Circuit's Court of Appeals with the argument:

Relief for Catz' due process claim would not consist of a conflicting judgment on the merits; if the court were to declare the Pima county decision void as having been secured in violation of due process, that would not itself prevent Chalker from resuming or refiling her divorce action, nor prevent the Pima County Court from coming to the same conclusion under constitutional procedures.  (See Brief of Appellant, p. 34).
(5)
The third and final requirement under Younger is also clearly met - namely, that the state court system provides an adequate opportunity to raise the constitutional claims in his federal suit.  "It cannot be doubted that the courts of the Commonwealth... will give federal constitutional issues the closest scrutiny." See Johnson v. Board of Bar Overseers of Massachusetts, 324 F. Supp.2d 276, 283 (D. Mass. 2004) (Motion, p. 10)


If there was any truth whatsoever to this wildly inaccurate statement, then Thompson would not have been forced to take his case to federal court under Title 42 U.S.C. §1983, which was specifically enacted to intervene when the states fail to protect the constitutional rights of its citizens.  


What "cannot be doubted" is that Thompson exhausted all of his options in the state of Massachusetts, taking his case all the way to the state's Supreme Judicial Court, where his merited application for further appellate review was denied without explanation.

(6)
This [judicial] immunity covers all judicial decision-making no matter how allegedly malicious, corrupt, in excess of authority, or flawed by grave procedural error. Id at 356; Malachowski v. City of Keene, 787 F.2d 704, 710 (1st Cir. 1986).



For every self-serving case that has produced the kind of outrageous opinion expressed above to proclaim judges above the law and accountable to no one, there are numerous cases that say the opposite, just some of which are cited on pp. 37-41 of Thompson's Brief, including the U.S. Supreme court case of Pierson v. Ray, 386 U.S. 547 at 568 (1967), where it states:

The presence of malice and the intention to deprive a person of his civil rights is wholly incompatible with the judicial function.  When a judge acts intentionally and knowingly to deprive a person of his constitutional rights he exercises no discretion or individual judgment; he acts no longer as a judge, but as a "minister" of his own prejudices.  Pierson v. Ray, 386 U.S. 547 at 568 (1967).

(7)
Thompson's complaint is rife with unverifiable, conclusory allegations reflecting his discontent with the Defendants' unfavorable judicial decisions. (Motion, pp. 12-13)



Unlike the "conclusory allegations" contained in the Appellees' motion, Thompson can support his conclusions with verifiable facts.  Thompson's conclusion that the court system in Massachusetts is a system of organized crime is built on the sheer volume of fact-defying and law-defying actions that he has witnessed directly.  The circumstantial evidence that Thompson has in his possession leads to only two possible conclusions - either the judges in the state of Massachusetts who Thompson has been before are shockingly incompetent OR they are corrupt.  



What are genuine "unverifiable, conclusory allegations" in this case are the Appellees' claims about Thompson, specifically the unsupported claim that Thompson's case is "solely based on his dissatisfaction with the state court's child custody and child modification orders" and the unsupported claim that simply because Thompson is a pro se litigant, he did not understand the rules of evidence.

(8)
United States district courts have no jurisdiction over challenges to state-court decisions in particular arising out of judicial proceedings even if those challenges allege that the state court's action was unconstitutional." Feldman, 460 U.S. at 462... The proper forum to challenge such state court judgments is the United States Supreme Court, not the federal district court.



A "cursory" reading of the statement above might deceive a reader to assume that this statement applies to Thompson's case.  Such an assumption would also be wrong.  Although the judgment itself in Thompson's child custody case WAS unconstitutional, as a violation of the equal protection clause of the Fourteenth Amendment, Thompson did not challenge the judgment in his Complaint.  As previously argued in his reference to Catz v. Chalker, what Thompson "challenges" in his Complaint is the constitutionality of the judicial proceedings that generated the judgment.
THE RETALIATION AGAINST THOMPSON HAS NOT SUBSIDED

Thompson's efforts to hold the judges in his cases accountable has resulted in witness-verifiable gossip about him behind closed courtroom doors and lawyers admitting to him in no uncertain terms that they would not represent him in court for fear that they would be retaliated against themselves.

The retaliation against Thompson has followed such a consistent script, that it would not surprise him to discover that the judges who he has been before were receiving the following directives from above or from their colleagues:

(1)
In Essex Superior Court and U.S. District Court, where jury trials have been demanded, ignore the facts of the case and defy the law to dismiss Thompson's case before it can succeed on its merits before a jury. 

(2)
And in Family Court, where litigants are denied their constitutional right to a jury trial, do everything possible to prolong the case and add to its costs before you, as judge and jury, defy the law and defy the facts of the case to rule against Thompson.

It is the Sixth Amendment that preserves the right to a trial by a jury of one's peers in criminal cases and it is the Seventh Amendment that preserves this same right in civil cases.  These Amendments were specifically enacted to eliminate the "tyranny" of giving a single judge the power to decide an individual's fate.  

That "tyranny" is alive and well in the state and federal courts that Thompson has experienced, where judges have sidestepped this limitation on their power by dismissing Thompson's more recent cases in U.S. district court and state superior court before they can succeed on their merits before a jury. 

This obstruction of justice is currently occurring in Essex Superior Court, where Judge Frances A. McIntyre and Judge Merita A. Hopkins, have picked up where the judges, already listed as defendants in Thompson's lawsuit, left off.

The employment case involving Thompson's wrongful dismissal, which was originally before Judge Murtagh, was transferred to Judge McIntyre, who denied Thompson's motion to amend his complaint for judicial review on November 14, 2008, without responding to any of the legitimate reasons expressed for why this motion should be allowed.

Since the only reason to deny this motion was one that reveals malice, it is Thompson's contention that McIntyre denied it to add to Thompson's costs and retaliate against him for suing Murtagh, her Essex Superior Court colleague.

Forced to pay another court filing fee to re-file his complaint for judicial review, the case has been assigned to a judge who has already proven to Thompson that she is corrupt in a separate case.  That judge is Essex Superior Court Judge Merita A. Hopkins, who defied the law to dismiss Thompson's libel lawsuit against the Valley Patriot.

Specifically, this judge fraudulently claimed that the Valley Patriot had filed a "motion to dismiss" to allow her to dismiss this lawsuit without just cause; she ignored the fraud contained in the Valley Patriot's responsive pleadings; and she selectively referenced excerpts that she thought she could "spin" to weaken the merits of Thompson's lawsuit while omitting from her "Memorandum of Decision and Order" the most flagrant examples of libel in the subject article.  This judge added insult on top of injury by rewarding the Valley Patriot for its fraud and bad faith litigation with an order allowing them to recover their legal costs.

These recent examples have been included in this opposition document to show that it is STILL "open season" on Thompson in the lower courts with no end in sight without federal court intervention.  

THE APPELLEES' MOTION TO DISMISS IS WITHOUT MERIT


It should be noted with a reference to the Appellees' creative interpretation of Thompson's appeal, that the Court is to take all facts alleged by the Appellant as true when ruling on a motion to dismiss.


With a reference to case law, a court faced with a motion to dismiss a pro se complaint must read the complaint's allegations expansively, Haines v. Kerner, 404 U.S. 519, 520-21,92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2D 263 (1972).


Moreover, "the court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory.  If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not thought of, the court cannot dismiss the case." Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).  


"Dismissal of a case is a drastic remedy, which should be employed only sparingly."  Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999).


Regarding the dismissal of this case as a motion for summary affirmance, "summary judgment shall be granted where there are no genuine issues of material fact, and the moving party is entitled to a judgment as a matter of law." Fed. R. Civ. P. 56(c).

FINAL COMMENTS


Rather than repeat the same arguments that have previously been expressed, Thompson requests that the Court refer to his brief, specifically the pages that cite Catz v. Chalker (pp. 32-34), Marshall v. Marshall (p. 36), U.S. v. Will (p. 37), and Mitchum v. Foster (p. 41), which articulate just some of the reasons why the Younger abstention doctrine, judicial immunity, the Eleventh Amendment, and the Rooker-Feldman doctrine do not apply to this case.


Facts do not cease to exist simply because they are ignored, nor can facts and claims be manufactured to reference case law and doctrines that otherwise would not apply.  As previously cited in Thompson's Brief, it was John Joseph Moakley, who stated:

There is no such thing as half justice.  You either have justice or you don't.  You either have democracy in which everyone including the powerful is subject to the rule of law or you don't.

The bottom line is that Thompson has three lawsuits that he cannot possibly lose before a jury of his peers.  He knows it and the judges who have presided over these cases know it.  Consequently, they have resorted to fraud, creative interpretations of the law, and knowing violations of the law to dismiss these three lawsuits so as to prevent them from succeeding on their merits before an impartial jury.

CONCLUSION


For the foregoing reasons, Thompson respectfully requests that the court deny the Appellees' motion for summary affirmance and dismissal and grant the relief requested in Thompson's Brief.







Respectfully submitted,
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