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PLAINTIFF KEVIN THOMPSON'S MEMORANDUM OF LAW IN SUPPORT OF HIS MOTION FOR RECONSIDERATION OF JUDGE WOODLOCK'S SEPTEMBER 26, 2008 MEMORANDUM AND ORDER

Introduction


Plaintiff Kevin Thompson ("Thompson") contends that Judge Woodlock "creatively" interpreted the law in the least favorable light to Thompson to justify his same-day dismissal of two separate cases, filed by Thompson more than a year apart (USDC #06-11805-DPW, #07-12196-DPW).  

Thompson further contends that these dismissals had nothing at all to do with the merits of the complaints, which were ironclad, and everything to do with retaliating against Thompson for reporting Judge Woodlock's negligence and obstruction of justice, as it pertained to these cases, to the Chief Judge of the United States Courts for the First Circuit.

If there was any merit to the legal arguments contained in Judge Woodlock's Memorandum and Order, which he wrote to concurrently dismiss three separate cases (#06-10829-DPW, #06-11035-DPW, and Thompson's #06-11805-DPW), then he would have referenced them to dismiss Thompson's case two years ago when these same arguments were first brought before the court by the Defendants in their November 6, 2006-filed motion to dismiss.

The bottom line is that Judge Woodlock "sat" on this case for two years to quell the publicity generated by the banning of Thompson's book and protect five judges from being found guilty by a jury of the crimes contained in Thompson's complaint.

Basis for Reconsideration

1.
Reconsideration is warranted when the Court overlooks controlling decisions or factual matters that might have influenced its prior determination on a matter at issue.  See Eisemann v. Greene, 204 F.3d 393, 395 n.2 (2d Cir. 2004); Shrader v. CSX Transportation, Inc., 70 F.3d 255, 257 (2d Cir. 1995).

2.
Thompson's legal arguments, as contained in his November 16, 2006-filed Opposition to the Defendants' Motion to Dismiss (Exhibit A) and his January 17, 2007-filed Memorandum of Law (Exhibit B), effectively rebutted the very arguments referenced by Judge Woodlock to dismiss this case.

3.
Thompson's complaint does NOT seek a "modification of the core judgment", as alleged by Judge Woodlock to support his Rooker-Feldman argument, but seeks a new trial before an honorable court for due process violations.

4.
Thompson's state court attempt to modify his child custody orders on the grounds of custodial parent misconduct, which Judge Woodlock referenced in his Memorandum to claim that he was being asked to rule on an issue that was being challenged in state court, has nothing at all to do with the claims and relief sought in Thompson's Title 42 U.S.C. § 1983 complaint for violations of constitutional rights under color of law.

5.
Contrary to the Court's opinion, Thompson's agreement to keep his book private until the court with jurisdiction rules on it (U.S. District Court) does NOT "resolve" the First Amendment-defying matter pertaining to Thompson's book until the court with jurisdiction rules on it.

6.
Contrary to the Court's opinion, judges do lose jurisdiction, and with it their immunity, when they betray public trust and defy the laws of the land that they have sworn to uphold.

7.
Contrary to the Court's opinion, Thompson's case is not a domestic relations case but a case of fraud, collusion, cover up, extortion, and violations of federally-protected constitutional rights under color of law.

8.
Judge Woodlock dismissed this case to prevent a jury from finding Judge Peter C. Digangi guilty of violating Thompson's constitutional rights to due process and equal protection under the law.

9.
Judge Woodlock dismissed this case to prevent a jury from finding Judge Mary McCauley Manzi guilty of defying the First Amendment, obstructing justice, and attempting to extort from Thompson the fees incurred by a court-appointed GAL.

10.
And Judge Woodlock dismissed this case with full knowledge that Thompson's appeals court brief and reply brief were all the evidence needed for a jury to conclude that the three-judge panel of the appeals court (Defendant-Judges Cypher, Gelinas, and Trainor) committed fraud with its claim that Thompson's appeal was "egregiously frivolous with no basis in law or fact" to extort more than $8,600 from him.

11.
Thompson contends that if Judge Woodlock were an honorable judge, he would have recused himself from the case after learning of Thompson's misconduct complaint against him.

Federal Questions

12.
Whether Thompson is correct in his assertion that the United States Constitution is the Supreme Law of the Land and supersedes all other law and case law.

13.
Whether Thompson is correct in his assertion that Rooker-Feldman, Younger Abstention, and judicial immunity are being inappropriately cited in federal court to avoid hearing cases that are well within its jurisdiction.

14.
Whether Thompson is correct in his assertion that Rooker-Feldman and Younger Abstention only apply when the federal court is being asked to modify the specifics of a domestic relations judgment.

15.
Whether Thompson is correct in his assertion that it is the U.S. District Court and the constitutionally-prescribed right to a jury trial that is supposed to protect every citizen's guaranteed rights when the state courts have failed to uphold these rights.

16.
Whether judicial immunity applies when judges betray public trust and defy the laws of the land that they have sworn to uphold.
17.
Whether Judge Woodlock dismissed this case without just cause to deny Thompson his due process right to be heard before a jury of his peers.

18.
Whether Judge Woodlock lost jurisdiction when he failed to recuse himself from this case.

Rooker-Feldman and Younger Abstention Do NOT Apply
17.
As stated in Thompson's complaint, the Rooker-Feldman and Younger abstention doctrines do NOT apply to this case.  The domestic relation "exceptions" only apply when a plaintiff attempts to sue in federal court for divorce, alimony, or child custody.  The Younger abstention doctrine also requires that the Plaintiff is not alleging bad faith.  Younger v. Harris et al, 401 U.S. 37; 91 S. Ct. 746; 27 L. Ed. 2d 669; (1971).

18.
The Plaintiff IS alleging bad faith.  The complaint is about fraud, collusion, cover-up, and violations of federally-protected constitutional rights perpetrated by the Defendants under color of State law.  For purposes of ruling on a motion to dismiss, the Court is to take these claims as true. 

19.
The Plaintiff contends that his case significantly mirrors the claims and relief sought and granted in the case of Catz v. Chalker 142 F.3d 279 (1998).

20.
In the cited case, the district court held that federal district courts "do not have jurisdiction... over challenges to state court decisions even if those challenges allege that the state court's action was unconstitutional."  

21.
The United States Appeals Court for the Sixth Circuit disagreed and reversed the ruling with the argument that "the Plaintiff brings a constitutional claim that is incidental to the underlying dispute involving a divorce."

22.
The Appeals Court stated, "True, the remedy Catz seeks -- a declaration that the Pima County divorce decree is void as a violation of due process -- would seem to directly impact the marriage status and rights between the husband Plaintiff and his wife.  On the other hand, if the divorce judgment were unconstitutionally obtained, it should be regarded as a nullity. See Phoenix Metals Corp. v. Roth, 79 Ariz. 106, 284 P.2d 645, 648 (Ariz. 1955)." 

23.
"Finally, Catz is not asking the district court to involve itself in the sort of questions attendant to domestic relations that are assumed to be within the special expertise of the state courts -- for instance, the merits of a divorce action; what custody determination would be in the best interest of a child; what would constitute an equitable division of property; and the like."  

24.
"Instead, Catz asks the court to examine whether certain judicial proceedings, which happened to involve a divorce, comported with the federal constitutional guarantee of due process.  This is a sphere in which the federal courts may claim an expertise at least equal to that of the state courts."

25.
"In our view, the district court erred in holding that Catz's lawsuit is inextricably intertwined with the Arizona divorce judgment.  Catz's due-process allegation does not implicate the merits of the divorce decree, only the procedures leading up to it."

26.
"Relief for Catz's due process claim would not consist of a conflicting judgment on the merits; if the court were to declare the Pima County decision void as having been secured in violation of due process, that would not itself prevent Chalker from resuming or refiling her divorce action, nor prevent the Pima County Court from coming to the same conclusion under constitutional procedures." Catz v. Chalker 142 F.3d 279 (1998).

27.
Thompson did NOT request that the federal court overturn Judge Digangi's family court ruling of sole legal and physical custody to the mother.  He requested that the federal court declare Judge Digangi's custody order null and void due to constitutional violations and order a new trial before an honorable and impartial court that will respect the Plaintiff's due process rights to confront witnesses against him and present his evidence.  

28.
Congress has concluded that the evils of allowing intentional, knowing deprivations of civil rights to go unredressed far outweighs the speculative inhibiting effects, which might attend an inquiry into a judicial deprivation of civil rights.  See, e. g.,  Ex parte Virginia, 100 U.S. 339; 2 Harper & James, The Law of Torts 1642-1643 (1956).  

29.
The argument that the actions of public officials must not be subjected to judicial scrutiny because to do so would have an inhibiting effect on their work, is but a more sophisticated manner of saying "The King can do no wrong."  Chief Justice Cockburn long ago disposed of the argument that liability would deter judges: "I cannot believe that judges... would fail to discharge their duty faithfully and fearlessly according to their oaths and consciences... from any fear of exposing themselves to actions at law.  I am persuaded that the number of such actions would be infinitely small and would be easily disposed of.  While, on the other hand, I can easily conceive cases in which judicial opportunity might be so perverted and abused for the purpose of injustice as that, on sound principles, the authors of such wrong ought to be responsible to the parties wronged." Pierson v. Ray et al, 386 U.S. 547; 87 S. Ct. 1213; 18 L. Ed. 2d 288; 1967 quoting Dawkins v. Lord Paulet, L. R. 5 Q. B. 94, 110 (C. J. Cockburn, dissenting).

30.
"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress." Owen v. City of Independence, 445 U.S. 636 (1980).

31.
As remedial legislation, 42 USCS 1983--a statute enacted to aid in the preservation of human liberty and human rights which reflects a congressional judgment that a damages remedy against the offending party is a vital component of any scheme for vindicating cherished constitutional guarantees--is to be construed generously to further its primary purpose.  In order to state a cause of action under 42 USCS 1983, the plaintiff must allege only that some person has deprived him of a federal right and that such person acted under color of state or territorial law.  Gomez v. Toledo, 446 U.S. 635; 100 S. Ct. 1920; 64 L. Ed. 2d 572; (1980).

32.
Thompson's claim against the three-judge panel of the appeals court has nothing to do with a domestic relations matter.  It is about fraud.  Again, for purposes of ruling on a motion to dismiss, the court is to take this claim as true. 

33.
Federal courts "may entertain a collateral attack on a state court judgment which is alleged to have been procured through fraud, deception, accident, or mistake..." Resolute Insurance Co. v. State of North Carolina, 397 F.2d 586, 589 (4th Cir. 1968), supra. Sun Valley, 801 F.2d at 189.

34.
It is well established that Federal Courts can rule on federal claims (constitutional questions) involved in state divorce cases AND award money damages for federal torts as long as the Federal Court is not asked to modify custodial status. Lloyd v. Loeffler, 518 F.Supp 720; Fenslage v. Dawkins, 629 F.2d 1107, Kajtasi v. Kajtazi, 488 F.Supp 15 (1976); Spindel v. Spindel, 283 F.Supp. 797 (1969).

35.
As cited in Thompson's complaint, 28 U.S.C. § 1343 gives the district court original jurisdiction of any civil action authorized by any person to redress the deprivation, under color of State law, of any right secured by the Constitution of the United States and to recover damages or other relief for such civil rights violations.

36.
A similar statute can be found at 28 U.S.C. § 1331, which gives district courts original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

37.
Most recently, the U.S. Supreme Court stated in the "Anna Nicole Smith Case" (Marshal v. Marshal, U.S. SJC May 2006) that the federal courts have been "abusing the domestic relations exceptions" to avoid hearing cases that are within its jurisdiction. 

38.
It was stated in Marshall v. Marshall, "Among longstanding limitations on federal-court jurisdiction otherwise properly exercised are the so called "domestic relations" and "probate" exceptions.  Neither is compelled by the text of the Constitution or federal statute.  Both are judicially created doctrines stemming in large measure from misty understandings of English legal history.  In view of lower federal-court decisions expansively interpreting the two exceptions, this Court reined in the domestic relations exceptions in Ankenbrandt v. Richards, 504 U.S. 689, 112 S. Ct. 2206, 119 L. Ed. 2d 468, and endeavored similarly to curtail the probate exception in Markham v. Allen, 326 U.S. 490, 66 S. Ct. 296, 90 L. Ed. 256. (Ginsburg, J., joined by Roberts, Ch. J., and Scalia, Kennedy, Souter, Thomas, Breyer, and Alito, JJ.)"  Marshall v. Marshall, 126 S. Ct. 1735, 164 L. Ed. 2d 480 (2006).

Judicial Immunity Does NOT Apply

39.
Where there is no jurisdiction, there is no immunity.  A judge must be acting within his jurisdiction as to subject matter and person, to be entitled to immunity from civil action for his acts. Davis v. Burris, 51 Ariz. 220, 75 P.2d 689 (1938).

40.
If a judge does not fully comply with the Constitution, then his orders are void and he is without jurisdiction, and engaged in acts of treason to the Constitution.  U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).
41.
The presence of malice and the intention to deprive a person of his civil rights is wholly incompatible with the judicial function.  When a judge acts intentionally and knowingly to deprive a person of his constitutional rights he exercises no discretion or individual judgment; he acts no longer as a judge, but as a "minister" of his own prejudices.  Pierson v. Ray, 386 U.S. 547 at 568 (1967).

42.
When a judge knows that he lacks jurisdiction, or acts in the face of clearly valid statutes expressly depriving him of jurisdiction, judicial immunity is lost. Rankin v. Howard, (1980) 633 F.2d 844, cert den. Zeller v. Rankin, 101 S.Ct. 2020, 451 U.S. 939, 68 L.Ed 2d 326.

43.
In federal tort law, judges cannot invoke judicial immunity for acts that violate litigants' civil rights. Robert Craig Waters. Tort & Insurance Law Journal, Spr. 1986 21 n3, p509-516.

44.
Referring both to the objective and subjective elements, we have held that qualified immunity would be defeated if an official "knew or reasonably should have known that the action he took within his sphere of official responsibility would violate the constitutional rights of the [plaintiff], or if he took the action with the malicious intention to cause a deprivation of constitutional rights or other injury."  Harlow et al v. Fitzgerald, 457 U.S. 800; 102 S. Ct. 2727; 73 L. Ed. 2d 396; (1982).

45.
"The purpose of the statute [42 USC § 1983] was to deter public officials from using the badge of their authority to violate persons’ constitutional rights and to provide compensation and other relief to victims of constitutional deprivations when that deterrence failed.” Carey v Piphus, 435 US 247, 253 (1978).

46.
“It is essential in all courts that the judges who are appointed to administer the law should be permitted to administer it under protection of the law, independently and freely, without favor and without fear. [BUT] this provision of the law is not for the protection or benefit of a malicious or corrupt judge.” Pulliam v. Allen, 466 U.S. 532, Fn. 7 (1984).

47.
Lastly, judicial immunity is not found in the laws written by Congress, but in a self-serving "doctrine" enacted through "judicial legislation."  Through this doctrine, the Defendants in this case believe that they have the absolute power to reject their oath; defy the law; and condone error, malicious conduct, corruption, deprivation of constitutional rights, conspiracy, and all manner of evil simply because they proclaim themselves "immune."

The Law as it Pertains to Recusals

34.
Canon 3 of the Code of Judicial Conduct (Supreme Judicial Court Rule 3:09) states that "a judge shall disqualify himself in a proceeding in which his impartiality might reasonably be questioned, including but not limited to instances where he has a personal bias or prejudice concerning a party.

35.
In 1994, the U.S. Supreme Court held that "disqualification is required if an objective observer would entertain reasonable questions about the judge's impartiality.  If a judge's attitude or state of mind leads a detached observer to conclude that a fair and impartial hearing is unlikely, the judge must be disqualified." [Emphasis added]. Liteky v. U.S., 114 S.Ct. 1147, 1162 (1994).

36.
Courts have repeatedly held that positive proof of the partiality of a judge is not a requirement, only the appearance of partiality.  Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 108 S.Ct. 2194 (1988) (what matters is not the reality of bias or prejudice but its appearance); United States v. Balistrieri, 779 F.2d 1191 (7th Cir. 1985) (Section 455(a) "is directed against the appearance of partiality, whether or not the judge is actually biased.") ("Section 455(a) of the Judicial Code, 28 U.S.C. §455(a), is not intended to protect litigants from actual bias in their judge but rather to promote public confidence in the impartiality of the judicial process.").  Section 455(a), "requires a judge to recuse himself in any proceeding in which [his] impartiality might reasonably be questioned." Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989).  

37.
In Pfizer Inc. v. Lord, 456 F.2d 532 (8th Cir. 1972), the Court stated "it is important that the litigant not only actually receive justice, but that he believes that he has received justice." 

38.
The Supreme Court has ruled and has reaffirmed the principle that "justice must satisfy the appearance of justice", Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), citing Offutt v. United States, 348 U.S. 11, 14, 75 S.Ct. 11, 13 (1954).

39.
"Recusal under Section 455 is self-executing; a party need not file affidavits in support of recusal and the judge is obligated to recuse [himself] sua sponte under the stated circumstances." Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989).

40.
"Judges do not have discretion not to disqualify themselves. By law, they are bound to follow the law.  Should a judge not disqualify himself as required by law, then the judge has given another example of his "appearance of partiality" which further disqualifies the judge.  None of the orders issued by any judge who has been disqualified by law would be valid.  They are void as a matter of law, and are of no legal force or effect."

41.
"Should a judge not disqualify himself, then the judge is in violation of the Due Process Clause of the U.S. Constitution." United States v. Sciuto, 521 F.2d 842, 845 (7th Cir. 1996)  ("The right to a tribunal free from bias or prejudice is based on the Due Process Clause.").  

42.
"The Supreme Court has held that if a judge acts after he has been automatically disqualified by law, then he is acting without jurisdiction and engaged in acts of treason to the Constitution."  U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).

43.
The bottom line is that Judge Woodlock was legally required to recuse himself from the two cases involving Thompson at the instant he was notified of Thompson's complaint of misconduct against him.

FINAL COMMENTS

53.
The Complaint was not filed because Thompson was "dissatisfied" with the rulings in his case; it was not filed to "engage in collateral attacks on state court proceedings, and it was not filed because the defendants are biased.  Certainly everyone has a right to his or her opinion and believing that fathers are lesser parents than mothers for whatever subjective reason is not a crime.  

54.
What is a crime is a judge who defies the Constitution and manipulates the trial process to produce a pre-determined, agenda-driven outcome.

55.
What is a crime is a group of judges who conspire among themselves to conceal judicial misconduct and then retaliate against the pro se litigant who reported it.  

56.
And what is a crime is a family court judge who acts outside her jurisdiction to "ban" a book that was not submitted into evidence or brought before the court as a complaint with sufficient service of process.

57.
The crimes committed by the Defendants have left the Plaintiff with zero faith in the integrity, impartiality, and competence of the Massachusetts court system, where he has learned that judges are more concerned with covering for the misconduct of their colleagues than in administering justice and protecting the rights of the people.

58.
What is frightening about the crimes committed against Thompson is that they were perpetrated by a government agency with a moral and professional duty to be honorable and protect the rights of its citizens.  What fathers learn quickly in the family courts of Massachusetts is that this protection does not apply to them.

59.
The court recorded tapes, transcripts, and documents are all the evidence that Thompson needs to prove that the five Defendants named in the Complaint conspired among themselves to retaliate against him and conceal judicial misconduct.  Judge Woodlock is well aware of this fact, which is the reason why he has attempted to obstruct justice and deny Thompson his right to be heard by a jury of his peers.

60.
These kinds of crimes occur because you have a system policing itself.  The Plaintiff has discovered that the Commission on Judicial Conduct, which he had thought existed to hold judges accountable, exists, in practice, to conceal judicial misconduct so that complaints against judges do not become public.  Complaints to the Commission on Judicial Conduct only invite judicial retaliation, which is the reason why most lawyers in Massachusetts will not take on cases involving litigant complaints to this Commission.

61.
The Massachusetts court system is living proof of the adage that power corrupts and absolute power corrupts absolutely.  Backroom deals and a cloak of secrecy allow appointed judges to commit crimes against fathers every day in family court behind closed doors without the threat of impeachment, jail time, or even a reprimand.

62.
The Plaintiff filed this lawsuit, not because of his faith in the courts.  That was lost long ago.  It was filed because of his faith in humanity.  The Plaintiff still holds out hope that no matter how powerful this system of organized crime, there have to be people within the system with integrity, who are courageous enough to take a stand against colleagues who are giving their time-honored profession a bad name.

63.
The presiding judge in this case, Judge Douglas P. Woodlock, was quoted as saying "the courts are open and accessible to everyone and engaged, on a day-to-day basis, in attempting to craft judgments that reflect the highest aspirations of the profession.

64.
Is it in the highest aspirations of the profession for judges to railroad decent, loving fathers in court by denying them there due process rights to be heard, to present evidence, and to confront witnesses against them?

65.
Is it in the highest aspirations of the profession for judges to lie in court documents to cover up their own crimes and conceal the misconduct of their colleagues?

66.
Is it in the highest aspirations of the profession for judges to defiantly refuse to disqualify themselves from cases in which there ability to be impartial has been legitimately questioned?

67.
Is it in the highest aspirations of the profession for judges to ignore crimes of fraud on the court and contempt of court orders?

68.
Is it in the highest aspirations of the profession for judges to tell fathers, within minutes of meeting them for the first time, that they have no chance of success in their courtroom?

69.
If Judge Woodlock sincerely believes in the highest aspirations of the profession, then he does not condone judges who would use their power to inhibit father-son relationships for "special interest" gain.

70.
It was stated publicly by Judge Woodlock, himself, that:

The soul of the American judicial system is the direct and constitutionally prescribed involvement of lay citizens as jurors in the determination of the facts underlying legal controversies...  This courthouse is a place designed to do equal right to the poor and to the rich... with no other goal than to give each litigant a fair hearing.

71.
If the Plaintiff's civil rights were violated, and for purposes of deciding a motion to dismiss the Court is to assume that they were, then he has a right to a trial by jury.

72.
In the words of John Joseph Moakley, after whom this federal courthouse is named:

There is no such thing as half justice.  You either have justice or you don't.  You either have democracy in which everyone including the powerful is subject to the rule of the law or you don't.
CONCLUSION


For the foregoing reasons, the Plaintiff, Kevin M. Thompson, respectfully requests that the Defendants' motion to dismiss be denied and that a jury trial be scheduled at the court's earliest convenience.
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