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MOTION FOR RECONSIDERATION OF JUDGE MURTAGH'S JUDGMENT DATED JULY 2, 2008

Plaintiff Kevin M. Thompson ("Thompson") respectfully moves the Court to reconsider its judgment of July 2, 2008, dismissing Thompson's complaint for judicial review and, upon reconsideration, set aside the dismissal and enter a law-complying judgment by default.  As grounds for the within motion, Thompson states:

1.
Superior Court Justice Thomas Murtagh justified his dismissal of Thompson's complaint absent a hearing and absent a filed motion to dismiss with the following erroneous claim:


A complaint alleging disagreement, fraud, etc. in connection with an arbitration proceeding must be pursued in a manner different than in suing the arbitrator directly.

2.
Thompson's complaint for judicial review was compliant with the law and appropriately filed in Superior Court pursuant to Massachusetts General Law Chapter 150C, Section 11(a), Clauses (1),(2),(3), and (4), which states:


Upon application of a party, the superior court shall vacate an award if:


(1) the award was procured by corruption, fraud, or other undue means;


(2) there was evident partiality by an arbitrator appointed as a neutral, or corruption in any of the arbitrators, or misconduct prejudicing the rights of any party;


(3) the arbitrators exceeded their powers or rendered an award requiring a person to commit an act or engage in conduct prohibited by state or federal law;


(4) the arbitrators refused to postpone the hearing upon a sufficient cause being shown therefor or refused to hear evidence material to the controversy or otherwise so conducted the hearing, contrary to the provisions of section five as to prejudice substantially the rights of a party.

3.
Thompson's legal reference for this action was United States District Court Justice Douglas P. Woodlock, who denied Thompson's motion to add Arbitrator Altman to his federal court lawsuit on the grounds that Thompson did have remedy to hold Altman accountable in Superior Court pursuant to M.G.L Chapter 150C.

4.
Moreover, Arbitrator Altman is appropriately listed as the defendant in this case.
5.
It was Altman, who defied the facts and law in the arbitration case to rule against Thompson, and it is Altman, and only Altman, who is legally required to justify his ruling.

6.
It was also Altman, who was required to file an answer to Thompson's complaint in a timely manner regardless of what he may have thought about the merits of the complaint.

7.
On May 6, 2008, shortly after receiving Judge Woodlock's advice, Thompson made a trip to the Superior Court in Lawrence to request the G.L Chapter 150C "application" required to challenge Arbitrator Altman's "Decision and Award."  

8.
Thompson was handed a two-page template titled "Complaint for Judicial Review."  Concerned that the template was not titled "application," Thompson expressed his concerns to the clerk, who assured him that an application for judicial review is the same thing as a complaint for judicial review.

9.
The template clearly communicates that it is the arbitrator, who is to be listed as the defendant.  Item 4 on the template begins, "Plaintiff is aggrieved by a Decision of Defendant(s) _________________"  

10.
The very next paragraph of the template states:


Plaintiff appeal is based on an assertion that the Defendant Board finding was:


A.
Not supported by substantial evidence because:


B.
Contrary to Law because:


C.
In excess of authority because:


D.
Based on unlawful procedure because:


E.
In violation of constitutional standards because:


F.
Arbitrary and capricious because:

11.
The listing of the "decision-maker" as the defendant is also expressed in Massachusetts General Law Chapter 30A, Section 14, which addresses judicial reviews.  The relevant sections of this law state:


Except so far as any provision of law expressly precludes judicial review, any person or appointing authority aggrieved by a final decision of an agency in an adjudicatory proceeding, whether such decision is affirmative or negative in form, shall be entitled to a judicial review.


(1) Proceedings for judicial review of an agency decision shall be instituted in the superior court for the county (a) where the plaintiffs or any of them reside or have their principal place of business in the commonwealth.


(2) Service shall be made upon the agency and each party to the agency proceedings in accordance with the Massachusetts Rules of Civil Procedure governing service of process.  For the purpose of such service the agency upon request shall certify to the plaintiff the names and addresses of all such parties as disclosed by its records, and service upon parties shall be sufficient.


(4) The agency shall, by way of answer, file in the court the original or a certified copy of the record of the proceeding under review.

12.
The "agency" in this case was either Altman OR the American Arbitration Association.  As someone who describes himself in his affidavit as a "Self-Employed Labor Management Arbitrator" and as the party who produced and entered the "Decision and Award", it is Thompson's contention that Altman is the "agency".

13.
Thompson's contention is supported by the dictionary, which defines the word "agency" as "a person or thing through which power is exerted or an end is achieved."  See Merriam-Webster's Collegiate Dictionary, Eleventh Edition, p.24.
14.
If it is Judge Murtagh's opinion that the "agency" in this case is the American Arbitration Association and, therefore, should have been listed as a "defendant" in the complaint, then such an amendment/correction could have been made without a dismissal of the entire case on such an ambiguous technicality.

15.
What cannot be disputed is that Arbitrator Altman is either the "agency" or a "party to the agency proceedings."  And as such, a timely response from Altman was required as a legitimate defendant in this case.

16.
With regard to the American Arbitration Association, it should be noted that the AAA fraudulently claimed that Thompson could not appeal the arbitration decision and refused to divulge Altman's mailing address so that he could be served directly (in violation of subsection (2) of G.L. Chapter 30A, Section 14).

17.
Instead, the AAA instructed Thompson to serve the Summons and Complaint on them by first class mail so that it could be forwarded to Altman.

18.
Although Thompson contends that his Complaint adheres to the law, it should be noted that if he is mistaken, if he received bad advice, or if he misinterpreted the law; then it would still not justify the dismissal of his pro se case.

19.
Courts shall go to particular pains to protect pro se litigants against consequences of technical errors if injustice would otherwise result. U.S. v. Sanchez, 88 F.3d 1243 (D.C.Cir. 1996). 

20.
Since the Plaintiff is pro se, the Court has a higher standard when faced with a motion to dismiss.  Pro se litigants' court submissions are to be construed liberally and are to be held to less stringent standards than submissions by lawyers.  A court faced with a motion to dismiss a pro se complaint must read the complaint's allegations expansively, Haines v. Kerner, 404 U.S. 519, 520-21,92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2D 263 (1972).

21.
The courts provide pro se parties wide latitude when construing their pleadings and papers. When interpreting pro se papers, the Court should use common sense to determine what relief the party desires. S.E.C. v. Elliott, 953 F.2d 1560, 1582 (11th Cir. 1992). See also, United States v. Miller, 197 F.3d 644, 648 (3rd Cir. 1999).

22.
Moreover, "the court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory.  If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not thought of, the court cannot dismiss this case." Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).

23.
Lastly and for the record, a motion to dismiss was not even filed in this case by the defendant.  The fact that Judge Murtagh was so quick to dismiss this case, absent a hearing and in conflict with the law cited in this motion, has Thompson convinced that he will not receive a fair judicial review before this Court. 


WHEREFORE and for the foregoing reasons, Thompson requests that this Court

set aside its dismissal of this case and order a law-complying judgment by default.

Date:  July 7, 2008
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978-691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Gary D. Altman, Esq. via the American Arbitration Association at One Center Plaza, Third Floor, Boston, MA 02108 by first class mail on July 7, 2008.
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