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PLAINTIFF KEVIN THOMPSON'S MEMORANDUM IN SUPPORT OF HIS MOTION FOR RELIEF FROM JUDGE LOWY'S DECISION AND ORDER DATED JULY 14, 2009 PURSUANT TO RULE 60(b)

NOW COMES Kevin Thompson ("Thompson") in the above referenced matter and hereby requests that Judge Lowy's Decision and Order, dismissing Thompson's complaint for judicial review, be overturned pursuant to Mass. Civil Proc. Rule 60(b)(1).  As grounds for the within motion, Thompson states:

1.
This case has nothing at all to do with subject matter jurisdiction.  Subject matter jurisdiction is the authority of a court to hear cases of a particular type or cases relating to a specific subject matter.  Subject matter jurisdiction is not lost because of an alleged procedural error made by a litigant.

2.
It can hardly be disputed, except among judges and court personnel who have conspired among themselves to deny Thompson justice, that Thompson's complaint for judicial review was appropriately filed in superior court, where subject matter jurisdiction does exist.

3.
M.G.L. c. 71, §42, which was the law that gave the American Arbitration Association the authority to rule on Thompson's dismissal, contains the condition that "the arbitral decision shall be subject to judicial review as provided in chapter one hundred and fifty C.
4.
And M.G.L. c. 150C, §11(a) unambiguously states:


Upon application of a party, the superior court shall vacate an award if:


(1) the award was procured by corruption, fraud, or other undue means;


(2) there was evident partiality by an arbitrator appointed as a neutral, or corruption in any of the arbitrators, or misconduct prejudicing the rights of any party;


(3) the arbitrators exceeded their powers or rendered an award requiring a person to commit an act or engage in conduct prohibited by state or federal law;


(4) the arbitrators refused to postpone the hearing upon a sufficient cause being shown therefor or refused to hear evidence material to the controversy or otherwise so conducted the hearing, contrary to the provisions of section five as to prejudice substantially the rights of a party.

5.
So that he could obstruct justice for Thompson and deny to him his due process right to be heard, Judge Lowy misrepresented the facts with the claim that this case is about "subject matter jurisdiction" so that he could cite law and case law that does NOT apply to this case to dismiss it.

6.
By falsely alleging that Superior Court lacks subject matter jurisdiction to hear Thompson's complaint for judicial review, which would be a "substantive issue" to dismiss the case if it were true, it allowed Judge Lowy to ignore case law that applies to pro se litigants, specifically the fact that "courts shall go to particular pains to protect pro se litigants against consequences of technical errors if injustice would otherwise result."  U.S. v. Sanchez, 88 F.3d 1243 (D.C.Cir. 1996).

7.
The injustice that would otherwise result was described in detail in Thompson's complaint for judicial review and in the chalk attached to Thompson's Opposition to the Defendant's Motion to Dismiss (Exhibit G).

8.
This is not a case of a pro se litigant incompetently filing a superior court case in bankruptcy court or family court, which would then qualify as "a lack of subject matter jurisdiction", it is about a very competent litigant expeditiously doing everything that a reasonable litigant OR lawyer would have done with the information provided to him by lawyers and superior court personnel to have his case heard.

9.
The only individuals guilty of incompetence in this case are the judges, who have creatively interpreted the law in a light least favorable to Thompson to retaliate against him for his efforts to expose court corruption and hold a growing list of corrupt judges accountable, and Essex superior court personnel, who provided Thompson with misinformation.
10.
The reason alleged by opposing counsel to dismiss the case (that Thompson's complaint for judicial review should be dismissed as untimely because of the law-defying dismissal of his original complaint followed by the law-defying denial of his motion to amend that complaint) is the very definition of a "technicality".

11.
As previously stated and apparently disregarded by the court to dismiss this case, Thompson filed his original complaint for judicial review on May 13, 2008, well within the 30 day time period to appeal the arbitrator's April 18, 2008 decision.  

12.
With the exception of replacing M.G.L. c. 30A with M.G.L. c. 150C and modifying the claims for relief to comply with M.G.L. c. 150C; Thompson followed the "complaint for judicial review" template that he received from an Essex Superior Court clerk to the letter.  

13.
A task required to follow the template meant listing the "decision-maker" as the defendant.  Since it is the arbitrator's name on the "Decision and Award", Thompson logically assumed that the arbitrator should be listed as the defendant and then served him with the summons and complaint via the American Arbitration Association per their instructions.

14.
Judge Murtagh dismissed the original complaint absent a hearing and absent a filed motion to dismiss with the claim that "a complaint alleging disagreement, fraud, etc. in connection with an arbitration proceeding must be pursued in a manner different than in suing the arbitrator directly."

15.
Thompson responded with a motion for reconsideration, which was denied with the claim that service of process was also insufficient.

16.
Since a motion to dismiss was not filed by the arbitrator, since a defense of insufficiency of process is waived if not asserted in a timely motion or responsive pleading, since the arbitrator himself admitted to receiving Thompson's complaint but did not respond to it in a timely manner, since pro se complaints may not be dismissed on technicalities when injustice would otherwise result, and since M.G.L. c.223, §84 gives a judge the discretion to quash the process and allow issuance and service of new process; Thompson filed a motion to quash the process and allow issuance and service of an amended complaint on July 29, 2008.

17.
Murtagh never did respond to this motion or respond to Thompson's request for the law that prohibits arbitrators from being listed as defendants in complaints for judicial review.

18.
The case was transferred to Judge Frances A. McIntyre, who denied Thompson's motion to amend his complaint on November 14, 2008, without responding to any of the legitimate reasons stated by Thompson for why it should be allowed.

19.
Thompson did not wait one year, or five months as alleged by the defendants, but waited just two weeks, after seeking advice from a lawyer, before commencing a new action for the same cause.

20.
And contrary to the court's agenda-driven interpretation of the law and case law to obstruct justice for Thompson, M.G.L. c.260, §32 DOES apply to this case.

21.
M.G.L. c.260, §32 unambiguously states:

If an action duly commenced within the time limited in this chapter is dismissed for... any matter of form... the plaintiff or any person claiming under him may commence a new action for the same cause within one year after the dismissal or other determination of the original action.

22.
The Defendant and the Court cite "Maltz v. Smith Barney, Inc., 427 Mass 560, 562 (1998) to claim that chapter 260 only applies to common law actions of contract or tort.  

23.
Aside from the fact that Thompson's original complaint for judicial review was filed as a tort to recover back pay and arbitration costs, and therefore, applies to this case law, chapter 260 itself contains no such limiting language.  It falls under the general category of "personal actions".

24.
Thompson's reference to M.G.L. c. 260, § 32 was not to revive the time needed to respond to the arbitrator's decision and award.  It was cited to revive his timely-filed complaint for judicial review, which was dismissed on a matter of form.

25.
Although this is not yet an appeal to the Massachusetts Appeals Court, it is an appeal of a law-defying decision.  Massachusetts Appeals Court Rule 10(c) states, in relevant part that, "a court may dismiss an appeal only upon a finding of "inexcusable neglect" and the court shall enlarge the appellant's time for taking the required action."

26.
In the case of Patten v. Mayo, 23 Mass. App. Ct. 657, 660 (1987), the court ordered a case to go forward, citing as one reason the trial judge's failure to make an explicit finding of "inexcusable neglect" regarding the appellant's misunderstanding of procedure.

27.
The dismissal of a case is supposed to be a DRASTIC remedy that is employed only sparingly. See Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999).
28.
Since Thompson is pro se, the Court has a higher standard when faced with a motion to dismiss.  Pro se litigants' court submissions are to be construed liberally and are to be held to less stringent standards than submissions by lawyers. White v. Bloom, 621 F.2d 276 (1980).

29.
With that being said, Thompson has yet to survive a motion to dismiss in Essex Superior Court and U.S. District Court for reasons that have had nothing at all to do with the merits of these cases OR his competence at representing himself in court.

30.
Taken separately, the crimes committed against him could be credited to judicial incompetence, but taken cumulatively and it can hardly be disputed that there is more than enough circumstantial evidence to conclude that there has been a conspired effort among several state and federal court judges to deny Thompson justice.  

31.
Judge Lowy writes in his Memorandum of Decision and Order that Thompson asks for leniency as a pro se litigant.  

32.
Thompson asks for leniency because the law and case law mandate that pro se litigants receive leniency.  

33.
What occurs in the twisted world of the Massachusetts court system is exactly the opposite, where judges are eager to cite procedural errors to harass pro se litigants, while concurrently looking the other way when those same rules are violated by lawyers. 

34.
If Essex Superior Court enforced its procedural rules on lawyers, then Thompson would have won this case thirteen months ago with a default judgment, pursuant to Mass. Civil Procedure Rule 55(a).

35.
As stated on the Summons served upon lawyer/arbitrator Gary D. Altman, if the defendant fails to serve an answer to the complaint within 20 days after service of the summons, judgment by default will be taken against the defendant for the relief demanded in the complaint.
36.
Thompson has discovered that the only individuals held to a standard pertaining to procedure are pro se litigants.  Thompson can also prove beyond any and all doubt that he has been more compliant with the procedural rules than EVERY lawyer who he has ever been up against in court.  The only difference is that judges have, without exception, looked the other way to ignore lawyer incompetence.

37.
If you are a lawyer in the state of Massachusetts up against a pro se litigant:


(1)
You can ignore subpoenas and discovery requests;

(2)
You can ignore the deadlines for the filing of documents;

(3)
You can withdraw from cases that have been scheduled for trial without showing up to court or filing a motion to withdraw;

(4)
You can open up new cases without serving a summons or complaint on the other party;

(5)
You can show up to trial an hour late.

(6)
You can have cases dismissed on summary judgment without filing a motion;

(7)
You are allowed to commit perjury and suborning perjury;

(8)
And you do not need first hand witnesses or admissible evidence to prove your case.

38.
The bottom line is that an honorable court would have concluded that there was nothing about Thompson's efforts that could be attributed to "inexcusable neglect".  

39.
Consequently, the dismissal of this case is a miscarriage of justice and allows the defendant in this case to get away with stealing from Thompson his tenured teaching career in Methuen on a technicality.


WHEREFORE and for the foregoing reasons, Thompson requests that this Court

set aside its dismissal of this case and order a law-complying hearing on the merits of his complaint for judicial review.

Date:  July 17, 2009




__________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








978-691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of Thompson's memorandum and motion for relief from Judge Lowy's orders were served on Edward F. Lenox, legal counsel of Methuen Public Schools, at Murphy, Hesse, Toomey, & Lehane, LLP, 300 Crown Colony Plaza, Suite 410, P.O. Box 9126, Quincy, MA 02169-9126 by first class mail on July 17, 2009.

Date:  July 17, 2009
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PLAINTIFF KEVIN THOMPSON'S MOTION FOR RELIEF FROM JUDGE LOWY'S DECISION AND ORDER DATED JULY 14, 2009 PURSUANT TO RULE 60(b)

NOW COMES Kevin Thompson ("Thompson") in the above referenced matter and hereby requests that Judge Lowy's Decision and Order, dismissing Thompson's complaint for judicial review, be overturned pursuant to Mass. Civil Proc. Rule 60(b)(1).  A copy of the Memorandum of Decision and Order is attached pursuant to Standing Order 2-99.  

As grounds for the within motion, Thompson states as follows:

1.
This case has nothing at all to do with subject matter jurisdiction.  Subject matter jurisdiction is the authority of a court to hear cases of a particular type or cases relating to a specific subject matter.  Subject matter jurisdiction is not lost because of an alleged procedural error made by a litigant.

2.
It can hardly be disputed, except among judges and court personnel who have conspired among themselves to deny Thompson justice, that Thompson's complaint for judicial review was appropriately filed in superior court, where subject matter jurisdiction does exist.

3.
So that he could obstruct justice for Thompson and deny to him his due process right to be heard, Judge Lowy misrepresented the facts with the claim that this case is about "subject matter jurisdiction" so that he could cite law and case law that does NOT apply to this case to dismiss it.

4.
In further support of this motion, Thompson refers the Court to "Plaintiff Kevin Thompson's Memorandum in Support of his Motion for Relief from Judge Lowy's Decision and Order Dated July 14, 2009 Pursuant to Rule 60(b)", which has been filed herewith.

Date:  July 17, 2009




__________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








978-691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of Thompson's memorandum and motion for relief from Judge Lowy's orders were served on Edward F. Lenox, legal counsel of Methuen Public Schools, at Murphy, Hesse, Toomey, & Lehane, LLP, 300 Crown Colony Plaza, Suite 410, P.O. Box 9126, Quincy, MA 02169-9126 by first class mail on July 17, 2009.
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