COMMONWEALTH OF MASSACHUSETTS

ESSEX COUNTY, SS.


          PROBATE AND FAMILY COURT








        DOCKET NO. 06E-0016-GC1

KEVIN THOMPSON

v.

[THE MOTHER]
MOTION FOR RELIEF FROM JUDGE MANZI'S RESTRAINING ORDER DATED MARCH 22, 2006 PURSUANT TO RULE 60

NOW COMES Kevin Thompson ("Father") in the above referenced matter and hereby requests that Judge Manzi's Restraining Order be vacated pursuant to Mass. Civil Proc. Rule 60 (b) (3) and (4).  A copy of the order is attached pursuant to Standing Order No. 2-99.  A copy of M.R.C.P. Rule 60 is also attached since Judge Manzi claimed in court on April 19, 2006 that Rule 60 does not apply to relief from orders.  Father also requests a hearing on this matter pursuant to Standing Order 2-99(b)(2).

STATEMENT OF FACTS AND LAW

1.
On February 6, 2006, the Father published a book titled, "Exposing the Corruption in the Massachusetts Family Courts."  The book was self-published with Lulu.com, an online site located in North Carolina.

2.
At the time the Father wrote and released his book, there was nothing related to the Father's custody case that had been legally impounded or restrained.

3.
On March 2, 2006, [the Mother] filed ex parte motions to impound content from the Father's book and restrain the Father from disseminating the book.  A temporary restraining order was issued by Judge Peter C. Digangi on this date.

4.
On March 10, 2006, the Mother's motions were brought before Judge Digangi.  After informing both parties that he did not have the jurisdiction to rule on the motions, Judge Digangi defied this statement by extending his temporary restraining order until March 22, 2006.

5.
On March 22, 2006, the Mother's motions were heard before Judge Manzi who issued orders that impound content from the Father's book until the year 2021 and permanently restrain the Father from disseminating his book.

6.
Since Judge Manzi's judicial misconduct is exposed in the Father's book, there was a clear conflict of interest.  Canon 3 of the Code of Judicial Conduct (Supreme Judicial Court Rule 3:09) states "a judge should disqualify herself in a proceeding in which her impartiality might reasonably be questioned." 

7.
The Father contends that Judge Manzi does not have subject-matter jurisdiction to restrain the dissemination of books that are produced and distributed outside the state of Massachusetts.

8.
The Father contends that Judge Manzi does not have personal jurisdiction to rule on motions that are not properly brought before the court.

9.
Contrary to finding 2 of Judge Manzi's Order of Impoundment, the Mother DID NOT file a "complaint in equity" seeking a restraining order, she filed a motion.

10.
To open a new case in equity, the Mother was required to file a "complaint" not a "motion" and have a summons served on the Father pursuant to Mass. Civil Proc. Rules 3 and 4.

11.
Without any references to law or the book's content, Judge Manzi's rationale for her restraining order is that the information contained in the Father's book would cause "irreparable injury" to the Plaintiff and the minor child.

12.
The Father contends that exposing the corruption in a family court system that currently denies children a balanced relationship with their fathers; that profits by maintaining conflict between parents; and that criminally discriminates against the male gender; can only benefit his male child.

13.
The Father further contends that the only interests that are protected by the "banning" of his book are the interests of Judge Manzi, Judge Digangi, and the three-judge panel of the appeals court (Judges Gelinas, Cypher, and Trainor) who do not want their crimes to be exposed publicly.

14.
The Mother, who had a burden of proof to overcome as the moving party, did not even submit the book itself into evidence.  

15.
Since the book was not submitted as evidence, the Father questions how Judge Manzi was able to reach the conclusion that a book, which she has never seen, is irreparably harmful to the Mother and the minor child.

16.
The Father contends that every word in his book is truthful and accurate and that the only individuals who would find such information harmful are "the guilty."

17.
In Care and Protection of Edith, 421 Mass. 703 (1996), the Supreme Judicial Court vacated an order that restrained the parties from discussing ongoing proceedings with members of the media, finding it was an unconstitutional restraint on the right of the father to comment on the judicial proceedings and on the conduct of the Department of Social Services.

18.
Citing Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976), the court held that any attempt to restrain speech must be justified by a compelling state interest to protect a serious threat of harm.  Any order seeking to enjoin speech must be based on detailed findings of fact that (a) identify the compelling interest that the restraint will serve and (b) demonstrate that no reasonable, less restrictive alternative to the order is available.

19.
A "reasonable, less restrictive alternative" to the restraining order would have been to simply exclude the names of the Mother and the child from the book, which the Father has already done.
20.
The Mother has made the claim that the collection of slanderous lies that she communicated to the Department of Social Services about the Father is privileged information.

21.
The Father contends that he did not reference any DSS-related information in his book that was not communicated by the DSS investigator as a witness for the mother at a trial that was presumptively open to the public.

22.
Section 3 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that unless properly impounded, court documents, exhibits, and records of abuse prevention cases (c. 209A) are publicly available.  

23.
The gagging of publication has been considered acceptable only where the evil that would result from the reportage is both great and certain and cannot be mitigated by less intrusive measures.  CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (Blackmun, Circuit Justice 1994).
24.
The U.S. Supreme Court has warned that "any system of prior restraints on expression comes to this court bearing a heavy presumption against its constitutional validity" and the state "carries a heavy burden of showing justification for the imposition of such a restraint."  New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per curiam).

25.
Lastly, the restraining order, issued without required written findings, just cause, or proper service of process by the Mother, illegally denies the Father his First Amendment right to free speech. 

26.
If a judge does not fully comply with the Constitution, then her orders are void and she is without jurisdiction, and engaged in acts of treason to the Constitution.


U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).

WHEREFORE, the Father requests that his Motion for Relief from Order be allowed and that the Restraining Order be vacated.  Signed under the pains and penalties of perjury.

Date:  April 27, 2006





________________________









Kevin M. Thompson









20 Washington St #1









Methuen, MA 01844

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was mailed to Debra Dow at 6 Harris Street, Newburyport, MA 01950 by first class mail on April 27, 2006.









________________________









Kevin M. Thompson

COMMONWEALTH OF MASSACHUSETTS

ESSEX COUNTY, SS.


          PROBATE AND FAMILY COURT








       DOCKET NO. 02W-1000-CA1

KEVIN THOMPSON

v.

KATHLEEN MORAN
MOTION FOR RELIEF FROM JUDGE MANZI'S ORDER OF IMPOUNDMENT DATED MARCH 22, 2006 PURSUANT TO RULE 60

NOW COMES Kevin Thompson ("Father") in the above referenced matter and hereby requests that Judge Manzi's Order of Impoundment be vacated pursuant to Mass. Civil Proc. Rule 60 (b) (3) and (4).  A copy of the order is attached pursuant to Standing Order No. 2-99.  A copy of M.R.C.P. Rule 60 is also attached since Judge Manzi claimed in court on April 19, 2006 that Rule 60 does not apply to relief from orders.  Father requests a hearing on this matter pursuant to Standing Order 2-99(b)(2).

STATEMENT OF FACTS AND LAW

1.
On February 6, 2006, the Father published a book titled, "Exposing the Corruption in the Massachusetts Family Courts."  The book was self-published with Lulu.com, an online site located in North Carolina.

2.
At the time the Father wrote and released his book, there was nothing related to the Father's custody case that had been legally impounded or restrained.

3.
On March 2, 2006, Kathleen Moran (hereinafter "the Mother") filed ex parte motions to impound content from the Father's book and restrain the Father from disseminating the book.  A temporary restraining order was issued by Judge Peter C. Digangi on this date.

4.
On March 10, 2006, the Mother's motions were brought before Judge Digangi.  After informing both parties that he did not have the jurisdiction to rule on the motions, Judge Digangi defied this statement by extending his temporary restraining order until March 22, 2006.

5.
On March 22, 2006, the Mother's motions were heard before Judge Manzi who issued orders that impound content from the father's book until the year 2021 and permanently restrain the Father from disseminating his book.

6.
Since Judge Manzi's judicial misconduct is exposed in the Father's book, there was a clear conflict of interest.  Canon 3 of the Code of Judicial Conduct (Supreme Judicial Court Rule 3:09) states "a judge should disqualify herself in a proceeding in which her impartiality might reasonably be questioned."

7.
The Father contends that judges do not have personal jurisdiction to rule on motions that are not properly brought before the court.

8.
Contrary to finding 2 of Judge Manzi's Order of Impoundment, the Mother DID NOT file a "complaint in equity" seeking a restraining order, she filed a motion.

9.
To reopen a case that was closed on June 4, 2004, the Mother was required to file a "complaint" not a "motion" and have a summons served on the Father pursuant to Mass. Civil Proc. Rules 3 and 4.

10.
Without any references to law or the book's content, Judge Manzi's rationale for her impoundment order is that "impoundment is necessary to protect the best interests including the privacy interests of the parties' minor child."  

11.
The Father contends that the minor child's privacy interests are not in any way compromised by the Father's book.  There is nothing contained in the book that could be deemed in any way confidential information about the minor child.

12.
The Father contends that family courts use the children to justify every crime and injustice in family court.  If there was any merit to this "interests of the child" rhetoric, then the court could use this argument to ban all commentary about every child custody case in the state since, by definition, they all involve children.

13.
The Father further contends that the only interests that are protected by the "banning" of his book are the interests of Judge Manzi, Judge Digangi, and the three-judge panel of the appeals court (Judges Gelinas, Cypher, and Trainor) who do not want their crimes to be exposed publicly.

14.
Kathleen Moran (hereinafter, "the Mother"), who had a burden of proof to overcome as the moving party, did not even submit the book itself into evidence.  

15.
Since the book was not submitted as evidence, the Father questions how Judge Manzi was able to reach the conclusion that a book, which she has never seen, is irreparably harmful to the Mother and the minor child.

16.
The Father contends that every word in his book is truthful and accurate and that the only individuals who would find such information harmful are "the guilty."

17.
Judge Manzi also wrote in her order, "no harm will be caused to the community interest by impounding this file."

18.
No community interest is harmed other than the community's right to scrutinize the judiciary, hold it accountable, and prevent from happening the concealed crimes committed against fathers and children every day in family court.

19.
When documents concern a public official's conduct in office, they may be impounded ONLY on a showing of "overriding necessity" based on specific findings. George W. Prescott Pub. Co. v. Register of Probate for Norfolk County, 395 Mass. 274, 279, 282 (1985).
20.
FACT: The current court order impounds documents that were a matter of public record at the time that the Father wrote and released his book.

21.
The Mother has made the claim that the collection of slanderous lies that she communicated to the Department of Social Services about the Father is privileged information.

22.
The Father contends that he did not reference any DSS-related information in his book that was not communicated by the DSS investigator as a witness for the mother at a trial that was presumptively open to the public.

23.
Section 1 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that judicial proceedings should not be shrouded in secrecy.  Only the most compelling reasons justify the nondisclosure of judicial records.
24.
Section 2 of the Guidelines on the Public's Right of Access to Judicial Proceedings states that trial proceedings involving children born to parents not married to one another (c. 209C) are presumptively open, unless a party objects.  There were no objections expressed by either party at the trial referenced in the Father's book.
25.
Only the most compelling showing can justify post-trial restriction on disclosure of testimony or documents actually introduced at a trial.  Poliquin v. Garden Way, Inc. 989 F. 2d 527, 533 (1st Cir. 1993).

26.
Lastly, the current impoundment order, issued without required written findings, just cause, or proper service of process by the Mother, illegally denies the Father his First Amendment right to free speech.
27.
If a judge does not fully comply with the Constitution, then her orders are void and she is without jurisdiction, and engaged in acts of treason to the Constitution.


U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).

WHEREFORE, the Father requests that his Motion for Relief from Order be allowed and that the Order of Impoundment be vacated.  Signed under the pains and penalties of perjury.

Date:  April 27, 2006





________________________









Kevin M. Thompson









20 Washington St #1









Methuen, MA 01844

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was mailed to Debra Dow at 6 Harris Street, Newburyport, MA 01950 by first class mail on April 27, 2006.









________________________









Kevin M. Thompson
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