COMMONWEALTH OF MASSACHUSETTS

ESSEX COUNTY, SS.


         

SUPERIOR COURT









Civil Action No. 08-1323-D

____________________________________

KEVIN M. THOMPSON,


)







)




Plaintiff

)







)

vs.





)






)







)
VALLEY PATRIOT, INC.;


)

TOM DUGGAN, JR., individually and;
)

in his capacity as an owner of the Valley
)

Patriot;




)

PAULA PORTEN, individually and in
)

her capacity as an owner of the Valley
)

Patriot.




)







)


Defendants

)

____________________________________)

PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGE HOPKINS' DECISION AND ORDER DATED JANUARY 5, 2009 PURSUANT TO RULE 60(b)

NOW COMES Kevin Thompson ("Thompson") in the above referenced matter and hereby requests that Judge Hopkins' Decision and Order, dismissing Thompson's lawsuit, be overturned pursuant to Mass. Civil Proc. Rule 60(b)(3)(4).

STATEMENT OF FACTS AND LAW

1.
A motion for reconsideration was filed on January 12, 2009.  Since case law exists, which allows a motion for reconsideration to be treated as a Mass. Civil Proc. Rule 59(e) motion to alter or amend the judgment, as opposed to a Rule 60(b) motion for relief from judgment or order, Thompson is filing this Rule 60(b) motion for relief so that there is no confusion about what is being sought.

2.
The specific grounds for this motion include the fact that the Memorandum of Decision and Order contains fraud; the fact that the judgment is void; and the fact that the judgment is wholly without merit.
3.
Contrary to the Court's false claim (Memorandum, p. 3, ¶1), the Defendants Tom Duggan, Jr., Paula Porten, and the Valley Patriot, Inc. (hereinafter "Valley Patriot") did NOT file a motion to dismiss this case.  Therefore, the Court's ruling on this non-existent motion is null and void as a matter of law.  

4.
Pursuant to Superior Court Standing Order 1-88, the various stages of litigation must be completed no later than the deadlines indicated in the Scheduling Order.

5.
The Scheduling Order for this A Track case required that all motions under Mass. Civil Procedure Rule 12 be served by October 30, 2008 and filed by November 29, 2008.

6.
The only Rule 12 motion to dismiss that was ever filed and scheduled for hearing in this case was Thompson's timely-filed July 31, 2008 Re-filed Motion to Dismiss Defendants' Counterclaim, which had to be re-filed because his originally-filed July 28, 2008 motion to dismiss was returned to him for failing to state his reasons in a separate memorandum.

7.
Thompson had to state this FACT for the record at the December 18, 2008 hearing when opposing counsel attempted to deceive the Court to believe that cross-motions to dismiss were to be heard on that day.

8.
The Court has alleged that the Valley Patriot requested, and Thompson did not object, to hearing its counterclaim as a motion for summary judgment to justify a ruling on a motion that was not before the Court.  (See Memorandum, p. 1, footnote 3).  This allegation is deceptive.

9.
It is true that opposing counsel, Peter J. Caruso, did state in passing that he "hoped" that the court would consider his counterclaim as a motion for summary judgment.

10.
It is also true that the Court did not respond to this request by allowing it, because if it had, then there would be an objection from Thompson to such a law-defying allowance on the record.

11.
The Court's "loophole-justified" claim that Thompson's failure to object to an "unanswered request" allowed the Court to hear the counterclaim as a motion for summary judgment and then illegally expand the counterclaim further to serve as a Rule 12 motion to dismiss, without disclosing this to Thompson at the hearing or asking him if he would assent to this law-defying request, is pure nonsense.

12.
"Failure to object", as it applies to this particular situation, applies to failure to object to the granting of a request, not the failure to object to the request itself.

13.
Furthermore, the Court instructed the parties to keep the testimony specific to the motion that was before it and to not repeat facts and argument that were contained in documents that had already been filed with the court, which included Thompson's documented objection to the Valley Patriot's counterclaim on the grounds that it was "egregiously frivolous and wholly without merit."

14.
Lastly, the rules pertaining to summary judgment are specific.  Pursuant to Superior Court Rule 9A(a)(2), which is the same rule referenced by a court clerk to return to Thompson his original motion to dismiss the counterclaim, the nonmoving party has 21 days after service of a motion for summary judgment to respond.  And pursuant to Superior Court Rule 9A(b)(5), "each motion for summary judgment shall be accompanied by a concise statement, in consecutive numbered paragraphs, of the material facts as to which the moving party contends there is no genuine issue to be tried... with citations to supporting law of each claim upon which summary judgment is sought.  Failure to include the foregoing statements shall constitute grounds for denial of this motion."

WITH REGARD TO THE MERITS OF THE COURT'S DISMISSAL OF THIS CASE AS A SUMMARY JUDGMENT
15.
There were no merits to the Court's dismissal of this case.  As cited in the Court's Memorandum of Decision and Order, summary judgment shall be granted where there are no genuine issues of material fact, and the moving party is entitled to judgment as a matter of law.  Mass R. Civ. P. 56(c); Carey v. New England Organ Bank, 446 Mass. 270, 278 (2006).

16.
This procedural rule and case law do not apply in any way, shape or form.  Contrary to the claim expressed by the Valley Patriot and erroneously accepted by the Court, there are numerous issues of material fact to be decided by a jury.

17.
Facts do not cease to exist simply because they are ignored, which is exactly what the Court did to support its false claim that Porten's article was nothing more than opinion, non-defamatory facts, and truthful facts.  The only references to the subject article were to excerpts that the Court thought it could "spin" to be something other than libel, while excluding from its "analysis" the article's most libelous statements.

18.
Porten's agenda-driven article goes far beyond the communication of opinion.  It slanders Thompson personally to discredit his good name and reputation as a vocal critic of the family court "industry", with allegations, reported as facts, which the Valley Patriot cannot substantiate because they are fraudulent. 

19.
The Court alleges that it is "opinion" to describe Thompson as "disgruntled" and "constantly angry" and to state that Thompson did not understand the rules of evidence and incompetently represented himself in his custody hearing.  

20.
Even statements of opinion have to be based on some knowledge of the facts.  It is not opinion when the author has never met Thompson to know anything at all about him or his "emotional makeup" AND it is not opinion for someone who has never observed Thompson's performance in court to comment on his knowledge of the rules of evidence or his competence as a pro se litigant.

21.
Tom Duggan could not even identify Thompson in court on December 18, 2008, despite the fact that Thompson was sitting directly in front of Duggan to overhear him admit this FACT when his attorney asked him to point Thompson out.

22.
Many jurisdictions have also eliminated the distinction between fact and opinion, and instead hold that any statement that suggests a factual basis can support a cause of action for defamation.

23.
The fact that a statement is opinion does not automatically shield it from a defamation claim.  "Expressions of 'opinion' may often imply an assertion of objective fact." Milkovich v. Lourain Journal Co., 497 U.S. 1, 18 (1990); Dulgarian, 420 Mass. at 849.  Thus a cause of action for defamation may still be sustained when an opinion "implies the allegation of undisclosed defamatory facts as the basis for the opinion." Nat'l Ass'n of Gov't Employees, Inc. v. Central Broad. Corp., 379 Mass. 220, 227-28 (1979).

24.
Conveniently missing from the Court's selective list of examples to argue that Thompson's libel lawsuit is without merit is the statement, "The book contained slanderous statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother."
25.
If the Court can objectively determine what is and is not slander as a matter of law, then a description of statements in Thompson's book as "slanderous", from someone who did not read a single page of Thompson's book prior to writing her article, is not "protected" opinion.
26.
This statement alone falsely accuses Thompson of actionable crimes against several individuals and, as such, is a matter of fact for a jury to decide.

27.
The reason why "Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother" did not sue Thompson for libel at the time that the book was released is because every one of them knows that the content of Thompson's book contains nothing but the truth and Thompson's fact-supported opinions - neither of which constitutes libel.

28.
Porten also wrote, "The book also contained sensitive and privileged information about the son." 

29.
If Porten had read the book, then she would know that the book does not contain a single word that is sensitive or privileged information about Thompson's son.  Such a statement is clearly defamatory since it implies that Thompson selfishly compromised his own son.

30.
In a May 9, 2006 email, which was forwarded to Thompson by a Jwplaster, Duggan writes, "By the way, Mr. Thomson cares so much about "the children" that he hasn't seen his kids from his previous marriage in years and barely acknowledges their existence."

31.
For the record, Thompson was never married prior to his engagement to his son's mother and, therefore, had no "kids" from a "previous marriage" who he "barely acknowledges."

32.
The excerpts cited above represent just some of the indisputable examples of libel that Thompson described in much greater detail in his filed Complaint and responsive documents.

A CASE COMPARISON TO MURPHY V. BOSTON HERALD, INC.

33.
Unless Superior Court judges are "more equal" than Thompson, then the Court should be able to explain how the statements transcribed above are any more "opinion" or "non-defamatory" than the following comments found to be libelous AND malicious in the case of Superior Court Judge Ernest B. Murphy v. Boston Herald, Inc.:

(1)
Lenient judge frees dangerous criminals.
(2)
A wrist-slapping New Bedford Superior Court judge under fire for letting four accused rapists return to the streets in the past week has a pro-defendant stance and has heartlessly demeaned victims, according to records and sources.
(4)
"A criminal-coddling judge"
(5)
She's [fourteen]. She got raped.  Tell her to get over it, sources quoted the judge as saying.

34.
Some significant differences between the Boston Herald lawsuit and Thompson's lawsuit against the Valley Patriot are the following:

(1)
Unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge did not hide behind a pen name for two years to conceal a malicious agenda;

(2)
Unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge "qualified" his statements by attributing them to undisclosed sources;

(3)
Unlike the Valley Patriot's Paula Porten, whose fraud can be proven beyond any and all doubt, David Wedge was found guilty of fraud on circumstantial evidence.

(4)
And unlike the Valley Patriot's Paula Porten, the Boston Herald's David Wedge made the effort to "balance" the article by seeking out Judge Murphy for comment.

35.
Not only was Judge Murphy's weaker case not dismissed, but a jury awarded him over two million dollars, which was then affirmed by the state's Supreme Judicial Court.

36.
The SJC concluded that there was an abundance of evidence that, taken cumulatively, provided clear and convincing proof that the defendants either knew that the published statements found by the jury to be libelous were untrue, or that they published them in reckless disregard of their probable falsity.  

37.
Cases cited in this case included St. Amant v. Thompson, 390 U.S. 727, 732 (1968) ("recklessness may be found when there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports") and Lyons v. New Mass Media, Inc., 390 Mass. 51, 57 (1983) ("A major basis for inferring actual malice involves examination of the sources used by the reporter...").

38.
It was also stated in Murphy v. Boston Herald, Inc, as it pertains to Thompson's more merited case, that a plaintiff is entitled to prove the defendants' subjective state of mind through circumstantial evidence... and evidence concerning a reporter's apparent reckless lack of care may be one factor in the actual malice inquiry.  See Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 668 (1989)("it cannot be said that evidence concerning... care never bears any relation to the actual malice inquiry").  To the extent that there is any doubt that a corporate defendant, such as the Herald, is capable of possessing the state of mind required for a determination of "actual malice," we put that doubt to rest.  Where an article is written within the scope of a reporter's employment, his "state of mind" may be imputed to his employer for purposes of liability.  Tosti v. Ayik, 394 Mass. 482, 493 (1985).

WITH REGARD TO THE MERITS OF THE COURT'S DISMISSAL OF THIS CASE AS A RULING ON A MOTION TO DISMISS
39.
Since the Plaintiff is pro se, the Court has a higher standard when faced with a motion to dismiss.  Pro se litigants' court submissions are to be construed liberally and are to be held to less stringent standards than submissions by lawyers.

40.
A court faced with a motion to dismiss a pro se complaint must read the complaint's allegations expansively, Haines v. Kerner, 404 U.S. 519, 520-21,92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2D 263 (1972).

41.
The courts provide pro se parties wide latitude when construing their pleadings and papers. When interpreting pro se papers, the Court should use common sense to determine what relief the party desires. S.E.C. v. Elliott, 953 F.2d 1560, 1582 (11th Cir. 1992). See also, United States v. Miller, 197 F.3d 644, 648 (3rd Cir. 1999).

42.
Courts shall go to particular pains to protect pro se litigants against consequences of technical errors if injustice would otherwise result. U.S. v. Sanchez, 88 F.3d 1243 (D.C.Cir. 1996). 

43.
Moreover, "the court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory.  If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not thought of, the court cannot dismiss the case." Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).

44.
"Dismissal of a case is a drastic remedy, which should be employed only sparingly."  Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999).

FACTS PERTAINING TO THE DEFENDANTS' FRAUD ON THE COURT

45.
The documents filed by Thompson are replete with examples of fraud on the court committed by the Valley Patriot, including the indisputable proof that Duggan and Porten concealed Porten's identity as the author of the article for two years.  

46.
FACT: In a March 26, 2008 email response to Steve McDonough about the subject article, Paula Porten wrote:


tom duggan wrote it.  had you seen the paper you would have seen that it was a point-counterpoint between tom duggan and ralph wilbur.

47.
FACT: In Paragraph 19 of the Defendants' July 21, 2008 Answer to Thompson's lawsuit, Duggan, Porten, and the Valley Patriot deny that Porten wrote the subject article.

48.
FACT: In Paragraph 3 of Paula Porten's August 11, 2008-signed Affidavit (Exhibit 9 of the Defendants' Opposition to Thompson's Motion to Dismiss Counterclaim), Porten writes: "I am a writer for the Valley Patriot and was one of the authors of the News Article which appeared in the May-2006 Edition on page 23 entitled: "Fathers Priorities are Out of Wack."

49.
FACT: In Paragraph 5 of Paula Porten's Affidavit, she writes: "I have reviewed the Exhibits attached to the Opposition and state that I referred to them in my preparation for the News Article and used them as sources as a basis for my belief in the truth of what was published."

50.
FACT: The subject article came out in May of 2006.  Porten "googled" Thompson's name on the internet, after the fact, to come up with some exhibits that she could reference to justify the "still" unsupported libel contained in her subject article.  Included in her collection of exhibits were "sources" that did not exist at the time that Porten wrote her article.
51.
FACT: Exhibit 1 of the Defendants' Opposition to Thompson's Motion to Dismiss the Counterclaim, which Porten claimed to use as a "source" for her May 2006 article, was not released publicly until the ban on Thompson's book was vacated, which occurred on July 25, 2006.

52.
FACT: Exhibit 4 of the Defendants' Opposition to Thompson's Motion to Dismiss Counterclaim, which Porten referenced multiple times as a "source" for her May 2006 article, was not released publicly until early July of 2006, which can be verified by the final dated-entry in this document (ie. June 29, 2006).

53.
FACT: Porten did not "come clean" on her involvement in the article until she realized that Thompson DID have the "inside sources" at the Valley Patriot, who could confirm that she did in fact write the subject article.  Even this confession was a "half truth" since Porten only admits to being "one of the writers" of the subject article when in fact she was "the one and only" author.

FINAL COMMENTS

54.
The Court's dismissal of Thompson's lawsuit against the Valley Patriot, in defiance of the law, in defiance of the defendants' fraud on the court, and in defiance of the defendants' bad faith litigation in this case, which the Court rewarded with a unilateral recovery of costs, in defiance of the fact that the only frivolous document filed in this case was the Defendants' counterclaim, is a travesty of justice.

55.
The Court's dismissal of this case had nothing at all to do with the merits of Thompson's complaint, which were ironclad, and everything to do with a judge conspiring with her colleagues to retaliate against Thompson for his public efforts to expose judicial corruption and hold a growing list of judges accountable.

56.
That list now includes Judge Merita A. Hopkins, who is the latest judge to defy the law to deny Thompson justice by dismissing Thompson's case before it could succeed on its merits before a jury of his peers.

57.
Consequently, Thompson is certain that this motion for reconsideration will be denied and provide Thompson with additional documented proof of judicial corruption for the appeal of this case.

58.
Thompson requests in this motion that Judge Hopkins overturn her dismissal of this lawsuit and recuse herself from this and all other cases involving Thompson, based on the fact that she has proven to Thompson that she is either incompetent or corrupt.

Date:  January 20, 2009



___________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








(978) 691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on January 20, 2009.









________________________









Kevin M. Thompson
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KEVIN M. THOMPSON,
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)







)

vs.





)






)







)
VALLEY PATRIOT, INC.;


)

TOM DUGGAN, JR., individually and;
)

in his capacity as an owner of the Valley
)

Patriot;




)

PAULA PORTEN, individually and in
)

her capacity as an owner of the Valley
)

Patriot.




)







)


Defendants

)

____________________________________)

PLAINTIFF'S MOTION FOR RELIEF FROM JUDGE HOPKINS' DECISION AND ORDER DATED JANUARY 5, 2009 PURSUANT TO RULE 60(b)

NOW COMES Kevin Thompson ("Thompson") in the above referenced matter and hereby requests that Judge Hopkins' Decision and Order, dismissing Thompson's lawsuit, be overturned pursuant to Mass. Civil Proc. Rule 60(b)(3)(4).  A copy of the "Memorandum of Decision and Order" is attached pursuant to Standing Order 2-99.

As grounds for this motion, Thompson states as follows:

1.
A motion for reconsideration was filed on January 12, 2009.  Since case law exists, which allows a motion for reconsideration to be treated as a Mass. Civil Proc. Rule 59(e) motion to alter or amend the judgment, as opposed to a Rule 60(b) motion for relief from judgment or order, Thompson is filing this Rule 60(b) motion for relief so that there is no confusion about what is being sought.

2.
The specific grounds for this motion include the fact that the "Memorandum of Decision and Order" contains fraud, the fact that the judgment is void, and the fact that the judgment is wholly without merit.
3.
Thompson requests in this motion that Judge Hopkins overturn her dismissal of this lawsuit and recuse herself from all cases involving Thompson, based on the fact that Thompson believes her to be corrupt.

4.
In further support of this motion, Thompson refers the Court to "Plaintiff's Memorandum in Support of Motion for Relief from Judge Hopkin's Decision and Order Dated January 5, 2009 Pursuant to Rule 60(b)", which has been filed herewith.

Date:  January 20, 2009



___________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








(978) 691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on January 20, 2009.









________________________









Kevin M. Thompson

COMMONWEALTH OF MASSACHUSETTS

ESSEX COUNTY, SS.


         

SUPERIOR COURT









Civil Action No. 08-1323-D

____________________________________

KEVIN M. THOMPSON,


)







)




Plaintiff

)







)

vs.





)






)







)
VALLEY PATRIOT, INC.;


)

TOM DUGGAN, JR., individually and;
)

in his capacity as an owner of the Valley
)

Patriot;




)

PAULA PORTEN, individually and in
)

her capacity as an owner of the Valley
)

Patriot.




)







)


Defendants

)

____________________________________)

NOTICE OF APPEAL

Notice is hereby given that Plaintiff, Kevin Thompson (hereinafter, "Thompson") in the above named case, appeals to the Massachusetts Appeals Court, Essex Superior Court Judge Merita A. Hopkins' January 5, 2009 law-defying dismissal of Thompson's complaint.  

The dismissal of this case confirms that the frightening betrayals of public trust that Thompson has endured from top to bottom in the Massachusetts court system extends to Judge Hopkins' courtroom in Essex Superior Court.  

Thompson contends that Judge Hopkins' dismissal of his lawsuit had nothing at all to do with the merits of the case and everything to do with Judge Hopkins obstructing justice to prevent Thompson's lawsuit from succeeding on its merits before a jury of his peers in retaliation for Thompson's public efforts to expose judicial corruption and hold a growing list of judges accountable.

Date:  January 20, 2009



___________________________








Kevin M. Thompson, Pro Se








20 Washington St #1








Methuen, MA 01844








978-691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on January 20, 2009.
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Kevin M. Thompson
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Plaintiff
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vs.
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)
VALLEY PATRIOT, INC.;


)

TOM DUGGAN, JR., individually and;
)

in his capacity as an owner of the Valley
)

Patriot;




)

PAULA PORTEN, individually and in
)

her capacity as an owner of the Valley
)

Patriot.




)







)


Defendants

)

____________________________________)

NOTICE OF APPEAL

Notice is hereby given that Plaintiff, Kevin Thompson (hereinafter, "Thompson") in the above named case, appeals to the Massachusetts Appeals Court, Essex Superior Court Judge Merita A. Hopkins' January 5, 2009 law-defying dismissal of Thompson's complaint.  

This notice of appeal is being re-filed, pursuant to Mass Appellate Procedure Rule 4(a), because the original notice of appeal was filed prior to Judge Hopkins' January 30, 2009 denial of Thompson's January 12, 2009 motion for reconsideration.

The dismissal of this case and Judge Hopkins' denial of Thompson's motion for reconsideration, which articulated all the reasons why Judge Hopkins could not legally dismiss this case, confirm that the frightening betrayals of public trust that Thompson has endured from top to bottom in the Massachusetts court system extends to Judge Hopkins' courtroom in Essex Superior Court.  

Thompson contends that Judge Hopkins' dismissal of his lawsuit, which she justified with fraud, had nothing at all to do with the merits of the case and everything to do with Judge Hopkins obstructing justice to prevent Thompson's lawsuit from succeeding on its merits before a jury of his peers as constitutionally-prescribed.

Date:  February 27, 2009



___________________________








Kevin M. Thompson, Pro Se








20 Washington St #1








Methuen, MA 01844








978-691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on February 27, 2009.









________________________









Kevin M. Thompson
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