COMMONWEALTH OF MASSACHUSETTS

ESSEX COUNTY, SS.
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Civil Action No. 08-1323-D

____________________________________

KEVIN M. THOMPSON,


)







)




Plaintiff

)







)

vs.





)






)







)
VALLEY PATRIOT, INC.;


)

TOM DUGGAN, JR., individually and;
)

in his capacity as an owner of the Valley
)

Patriot;




)

PAULA PORTEN, individually and in
)

her capacity as an owner of the Valley
)

Patriot.




)







)


Defendants

)

____________________________________)

PLAINTIFF KEVIN THOMPSON'S RESPONSE TO ANSWER OF DEFENDANTS' TOM DUGGAN, JR., PAULA PORTEN, AND THE VALLEY PATRIOT


The Plaintiff, Kevin Thompson ("Thompson") responds to Defendants' Answer to Thompson's Complaint as follows:

1.
Porten and Duggan, who claimed to know the particulars of Thompson's child custody and book ban cases well enough to report on them, write in paragraphs 5-7 of their Answer that they are "without sufficient knowledge or information to form a belief as to the truth of" the following basic FACTS reported by Thompson:

(1)
That his book was released in February of 2006;

(2)
That Judge Manzi banned it;

(3)
And that it was the mother of Thompson's son who filed the complaint to ban Thompson's book. 

2.
Porten and Duggan's denial that Porten was the single owner of the Valley Patriot putting up a rabid resistance to the Thompson/Wilbur article (Paragraph 12) will be proven to be fraud at trial.

3.
Porten and Duggan's denial of "the allegations in paragraph 15" requires clarification since it is a FACT that Porten is a family court attorney, whose own law practice is advertised on page 31 of the May 2006 edition of the Valley Patriot.

4.
Porten and Duggan's denial that the article credited to the fictional "Tom Dunham" was actually written by Paula Porten (Paragraph 19) will be proven to be fraud at trial.

5.
Porten and Duggan's denial that Tom Duggan, Ralph Wilbur, Charles Ormsby, and Kristi Devine can all confirm that there is no such person as "Tom Dunham" writing for the Valley Patriot (Paragraph 21) will be proven to be fraud at trial.

6.
Porten and Duggan's denial that they used lies, reported as facts, to slander and discredit Thompson (Paragraph 22) will be proven to be fraud at trial.

7.
Since Porten and Duggan deny that Porten's sole "source" for her article was Moran's attorney, Debra Dow (Paragraph 27), Thompson demands that she produce her sources of a child custody case that Porten herself claims is "sealed".

8.
In Paragraphs 29-32, Porten and Duggan claim ignorance of information that a writer, passing herself off as an expert on the topics of Thompson, his book, and his cases, would know.

9.
Porten and Duggan's denial of Thompson's claim that Porten falsely accused Thompson of actionable crimes against several individuals (Paragraph 41) will be proven to be fraud at trial.

10.
A response to Paragraph 42 is required to include the admission that Porten did not read Thompson's book and, therefore, had no basis to falsely accuse him of slander.

11.
In Paragraphs 43, 45-48, 50-52, 54, 55, 57-63, 65, Porten and Duggan claim ignorance of court and book-related information that a reporter would need to know to write responsibly on the topics of Thompson, his book, and his court cases.

12.
Since Porten fraudulently claims in her article that Thompson did not understand the rules of evidence, a response to Paragraph 67 is required.

13.
In Paragraphs 68-72, Porten and Duggan claim ignorance of every court-recorded fact that they would need to know to allege that Thompson did not understand the rules of evidence.

14.
Porten and Duggan's denial of Thompson's competence as a pro se litigant, which Thompson asserts in Paragraph 74 of his Complaint, will be proven to be fraud at trial.

15.
Porten and Duggan again claim ignorance of the information contained in Paragraphs 75-81 of the Complaint that someone who had investigated Thompson's cases and read his book would know.

16.
Since Porten fraudulently claims in her article that Thompson's book and custody battle had disrupted his work environment and affected his teaching, a response to Paragraph 85 is required.

17.
Duggan and Porten's denial of the fact that Duggan lied for Porten with the claim that it was actually he (Duggan), who wrote the article (Paragraph 87), will be proven to be fraud at trial.

18.
Porten and Duggan's denial of the fact that Duggan slandered Thompson in emails to the critics of Porten's article will be proven to be fraud at trial.

19.
Since Duggan fraudulently claimed via email that Thompson had been married at one time with kids by that marriage, who he barely acknowledges, a response to Paragraph 91 is required.

20.
Porten and Duggan claim ignorance of information in Paragraphs 92-93, which someone passing himself off as an expert on Thompson and his personal life (ie. Tom Duggan) would know.

21.
Porten and Duggan's denials of the FACTS contained in Paragraphs 95, 97, 99, 100, 104-106, 109, 112-114, 116-118 will be proven to be fraud at trial.

22.
Porten and Duggan's denials of the claims contained in Count 2 of Thompson's Complaint (Intentional Infliction of Emotional Distress - Paragraphs 121-124) will be proven to be fraud at trial.

REBUTTALS TO PORTEN AND DUGGAN'S AFFIRMATIVE DEFENSE STATEMENTS:

23.
Porten and Duggan's "defense" is nothing more than a listing of every possible argument to a libel lawsuit in the hopes that one of the arguments will stick.  

24.
Fortunately for Thompson, every defense expressed by Porten and Duggan, with the exception of labeling Thompson as a "limited public figure", is meritless, frivolous, and not advanced in good faith.

25.
(First Affirmative Defense) Thompson's Complaint does in fact state numerous claims against the Defendants' Duggan, Porten, and the Valley Patriot, in great detail, upon which relief may be granted.

26.
(Second Affirmative Defense) Thompson's damages are communicated in his Complaint.  To this day, internet users who do a search of "Kevin Thompson" are directed to Porten's article, which defames Thompson's good name and reputation and which was released in the Merrimack Valley - where Thompson resides, where his son resides, and where he works as a public school teacher.

27.
(Third Affirmative Defense) The claim that Thompson failed to mitigate his damages and timely notify the Defendants is false.  Thompson contacted Duggan within days of discovering the slanderous article about him in the Valley Patriot.  Thompson wrote a rebuttal article to minimize the damage to his good name and reputation, which Duggan refused to publish.

28.
(Fourth Affirmative Defense) It can hardly be disputed that the damages to Thompson's good name and reputation were caused proximately and exclusively by Porten, Duggan, and the Valley Patriot.

29.
(Fifth Affirmative Defense) Thompson's claims are NOT barred because the published news article contains numerous fraudulent allegations reported as facts, which Thompson will be proving at trial.

30.
(Sixth Affirmative Defense) Whether or not Thompson is a public figure and whether or not the Defendants have absolute privilege are irrelevant since absolute privilege does not allow a newspaper to maliciously attack and discredit anyone, public figure or not, with known lies reported as facts.

31.
(Seventh Affirmative Defense) There was absolutely nothing in the course of Porten's news reporting that was reasonable or responsible.  If Porten had any interest in accuracy and balance, she would have contacted Thompson to verify her "facts".

32.
(Eighth, Ninth, and Tenth Affirmative Defense) There was also nothing about Duggan and Porten's news reporting that was fair, accurate, or published in good faith.  The article was nothing more than a malicious attack against Thompson to discredit him and slander him as a vocal critic of Paula Porten's profession.  Consequently, the Defendants' references to absolute privilege, qualified privilege, the First, Fifth, and Fourteenth Amendments to the Constitution of the United States, and the Articles of the Constitution of the Commonwealth of the Commonwealth of Massachusetts do NOT apply.

33.
(Eleventh Affirmative Defense) Thompson admits that he is a limited public figure, which gives a newspaper the right to report on Thompson fairly and objectively and express its opinions subjectively.  It does NOT give the Valley Patriot the freedom to support its opinions about Thompson with lies reported as facts.

34.
(Twelfth Affirmative Defense) Porten and Duggan's reference to Mass. Civil Procedure Rule 11(a) is frivolous.  This rule simply requires that pleadings be signed with the litigant's address and phone number.  The only "pleading" filed by Thompson prior to the Defendants' "Answer" is Thompson's Complaint, which appropriately contains Thompson's signature with his full address and phone number.

35.
(Thirteenth Affirmative Defense) A description of the claims made by Thompson in his Complaint as "wholly insubstantial, frivolous, and not advanced in good faith" more accurately describes this defense.

36.
(Fourteenth Affirmative Defense) The Defendants are mistaken with their baseless, unsupported claim that Thompson is not entitled to damages or relief.

37.
(Fifteenth and Sixteenth Affirmative Defense) Thompson admits that he is a limited public figure, which is irrelevant as a defense against malicious slander.

38.
(Seventeenth Affirmative Defense) Superior Court does in fact have subject matter jurisdiction over lawsuits involving libel and slander. See Ernest B. Murphy v. Boston Herald, Inc. (Docket No: SJC-09782) - a libel case, which commenced in a Massachusetts Superior Court on June 3, 2002.

39.
(Eighteenth Affirmative Defense) Contrary to the defense alleged by the Defendants, the article was not based on "assumed nondefamatory facts" but on defamatory lies reported as facts, which are NOT protected.

40.
(Nineteenth Affirmative Defense) There is not a single statement contained in the Complaint that is frivolous or in bad faith.  It can hardly be disputed, except among attorneys hired to claim otherwise, that the Valley Patriot did in fact defame Thompson's good name and reputation with lies reported as facts, which Thompson will be proving at trial.  Consequently, Thompson has every right to hold the Defendants accountable for their crimes against him.  What is frivolous is the Defendants' claim that Thompson's Complaint was filed to abuse the judicial process.  Thompson admits that he has two lawsuits active in federal court, but notes that if these lawsuits were frivolous, as ignorantly alleged by the Defendants, they would have been dismissed long ago.

41.
(Twentieth Affirmative Defense) This defense does not require a response.

42.
Based on the FACT that Porten and Duggan's Answer is replete with fraudulent denials to the claims contained in the Complaint, Thompson requests that the laws regarding perjury be enforced to the full extent of the law and that sanctions be incurred for each and every act of fraud on the court proven at trial.








Respectfully submitted,

Date:  July 25, 2008




___________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








(978) 691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on July 25, 2008.
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PLAINTIFF KEVIN THOMPSON'S MEMORANDUM IN SUPPORT OF HIS MOTION TO DISMISS DEFENDANTS' COUNTERCLAIM

The Plaintiff, Kevin Thompson ("Thompson") in the above referenced matter hereby requests that the Defendants' Counterclaim, which was filed by Porten and Duggan as individuals and the Valley Patriot separately on the grounds of "abuse of process" be dismissed pursuant to Mass Civil Procedure Rule 12(b)(6).  As grounds and in compliance with Superior Court Rule 9A, Thompson relies upon the following "statement of reasons":

1.
The Counterclaim is egregiously frivolous and wholly without merit.  Unlike Thompson's fact-supported Complaint, the Defendants' Counterclaim fails to state a single substantiated claim upon which relief can be granted.

2.
The Counterclaim has been filed for no other reason but to harass and intimidate Thompson for his efforts to hold the Defendants accountable for their crimes against him.  

3.
The Counterclaim is a document of contradictions.  Porten and Duggan deny damage to Thompson from Porten's article, but allege damages themselves, which they blame on Thompson, based exclusively on the fact that he is suing them.

4.
According to the Defendants, Thompson "has not sustained any damages" from Porten's public slander of him, but the Defendants have sustained "damage to reputation in the conduct of their profession and personally" from Thompson's private lawsuit against them (?!!).

5.
The fact is that being listed as a defendant in a lawsuit, in and of itself, is not grounds to allege damages or justify a counterclaim.

6.
In their article and Counterclaim, Porten and Duggan pass themselves off as experts on Thompson, his book, his court cases, and his motive for filing his lawsuit against them; but claim ignorance of these same topics in numerous "answers" to Thompson's Complaint.

7.
Contrary to the frivolous "theories" expressed in the Defendants' introduction to their Counterclaim, Thompson's lawsuit has absolutely nothing to do with promoting or re-litigating his child custody case; absolutely nothing to do with embarrassing judges, lawyers, and the mother of his child; absolutely nothing to do with his book; and everything to do with holding Paula Porten, Tom Duggan, and the Valley Patriot accountable for their malicious and slanderous public attack on Thompson.

8.
The reference to Thompson's other litigation matters is nothing more than a "red herring" to distract the Court from the Defendants' actionable crimes against Thompson.

9.
If Thompson were seeking a public forum to "air" his claims, as absurdly alleged by the Defendants in their Counterclaim to manipulate a bias from the Court against Thompson, he would not be choosing the inside of a Superior Court courtroom as his soapbox.

10.
Will the topics of Thompson's book and child custody case be referenced at trial?  Of course they will.  Thompson's book and child custody case were the specific topics cited by Porten to slander him - references to these topics to prove Porten guilty of slander is unavoidable.

11.
It can hardly be disputed that a Counterclaim alleging abuse of process requires an abuse of process.  The Defendants' evidence of abuse of process is that Thompson's lawsuit against them is not the first that he has filed.  That is the full extent of their Counterclaim!

12.
The Defendants cannot comment on Thompson's other lawsuits credibly because, as they admit in their Answer to the Complaint, they know little to nothing about Thompson's other court-related matters.  

13.
The Defendants' "answer" to literally every court-related FACT contained in Thompson's Complaint is "[Defendants] are without sufficient knowledge or information to form a belief as to the truth of the allegations."

14.
For the record, the 46 year-old Thompson has filed three other lawsuits over the course of his life.

15.
And for the record, if it is the intention of the Defendants to blindly suggest that these other lawsuits were without merit or frivolous, it should be noted that Thompson has never had a lawsuit labeled "frivolous".

16.
In fact, two of Thompson's three previously-filed lawsuits are currently active in U.S. District Court - one that was filed in October of 2006 and a second that was filed in November of 2007.  If these lawsuits were without merit or frivolous, they would have been dismissed long ago.

17.
Although the U.S. District Court cases are irrelevant to this lawsuit, if the Court would like copies of these lawsuits to assess their merits, as the only evidence that could possibly exist to discredit Thompson and support the Defendants' Counterclaim, Thompson would be happy to provide them to the Court.

18.
With regard to Paragraph 6 of the section labeled "Factual Allegations" in the Defendants' Counterclaim, Thompson objects to the Defendants' deceptive label of "Opinion Article" to describe Porten's article in light of the fact that the article goes far beyond the expression of opinions.

19.
With regard to Paragraph 6 of the section labeled "Factual Allegations" in the Defendants' Counterclaim, the reference to Porten's article as a "counter point" is fraud, which is self-evident with a reference to the article itself, the Q and A article attributed to Ralph Wilbur, and the location of these two articles in the May 2006 edition of the Valley Patriot.

20.
With regard to Paragraph 7 of the section labeled "Factual Allegations" in the Defendants' Counterclaim, the Defendants' claim that "very few" of the 124 Paragraphs contained in Thompson's Complaint concerned the "Porten/Duggan Opinion Article" is fraud.  

21.
The only Paragraphs in the Complaint that do not pertain to the "Porten/Duggan Opinion Article" are the paragraphs that address Tom Duggan's slander of Thompson via email (Paragraphs 90-98, 103-106, 114-115).

22.
With regard to Paragraph 8 of the section labeled "Factual Allegations" in the Defendants' Counterclaim, the Defendants' claim that "The Opinion Article contained quotes and information from the Probate Court's public records" is fraud.  Porten herself states in her article that the case was "sealed", which would mean that there are no "public records" for her to "quote".

23.
As a litigant, who was asked in federal court to compare the merits of his complaint to a previously adjudicated case; Thompson requests that his libel case be compared to the case of Murphy v. Boston Herald - a multi-million dollar case ruled in favor of the victim of newspaper slander (a Superior Court judge) and affirmed on appeal by the state's SJC on merits that pale in comparison to the merits of Thompson's Complaint.

24.
Thompson contends that he has significantly more evidence than the evidence reported publicly in Murphy v. Boston Herald to prove that Porten not only slandered Thompson with lies reported as facts, but committed her crimes against Thompson with malicious intent and full knowledge that her statements were false. 

25.
Lastly, it should be noted that the Defendants' Counterclaim does not contain a single tangible fact to justify its submission.  The document is nothing more than a "pipe dream" of unsubstantiated accusations and baseless speculations against Thompson, mirroring the nonsense expressed in Porten's article, which the Defendants "wish" were true to escape accountability, but know to be false.

26.
Since the Defendants have made it clear in their Counterclaim that they intend to defend themselves against Thompson's Complaint with fraud, Thompson demands that the laws regarding perjury be enforced to the full extent of the law at trial.  Thompson specifically references M.G.L Chapter 268, Section 1, which states:

Whoever, being lawfully required to depose the truth in a judicial proceeding or in a proceeding in a course of justice, wilfully swears or affirms falsely in a matter material to the issue or point in question, or whoever, being required by law to take an oath or affirmation, wilfully swears or affirms falsely in a matter relative to which such oath or affirmation is required, shall be guilty of perjury. Whoever commits perjury on the trial of an indictment for a capital crime shall be punished by imprisonment in the state prison for life or for any term of years, and whoever commits perjury in any other case shall be punished by imprisonment in the state prison for not more than twenty years or by a fine of not more than one thousand dollars or by imprisonment in jail for not more than two and one half years, or by both such fine and imprisonment in jail.







Respectfully submitted,

Date:  July 31, 2008




___________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








(978) 691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on July 31, 2008.
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PLAINTIFF KEVIN THOMPSON'S RE-FILED MOTION TO DISMISS DEFENDANTS' COUNTERCLAIM

NOW COMES the Plaintiff, Kevin Thompson ("Thompson") in the above referenced matter and hereby requests that the Defendants' Counterclaim, filed by Paula Porten and Tom Duggan as individuals and the Valley Patriot separately on the grounds of "abuse of process", be dismissed pursuant to Mass Civil Procedure Rule 12(b)(6) for failure to state a claim upon which relief can be granted.  

This motion to dismiss was originally mailed to the Court on July 25, 2008 and filed three days later.  It is being "re-filed" to comply with Superior Court Rule 9A, which requires a "statement of reasons" in a separate memorandum.

In summary, the Defendant's Counterclaim is egregiously frivolous and wholly without merit.  The only "fact" expressed to support the Defendant's "abuse of process" allegation is that the lawsuit against the Defendants is not the only lawsuit that Thompson has filed over the course of his life.  

The only "argument" expressed to support the Counterclaim is the wildly absurd claim that Thompson's lawsuit against Porten, Duggan, and the Valley Patriot has nothing to do with their crimes of slander against Thompson and everything to do with re-litigating his child custody case; embarrassing judges, lawyers, and the mother of his son; and promoting his book.

A detailed statement of reasons for dismissal of the Defendants' Counterclaim is contained in Thompson's Memorandum in Support of his Motion to Dismiss the Counterclaim filed herewith.


WHEREFORE, Thompson requests an immediate dismissal of the Defendants' Counterclaim and sanctions against the Defendants for bringing such a frivolous, bad faith action before the Court.








Respectfully submitted,

Date:  July 31, 2008




___________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844
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CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of the above document was served on Peter J. Caruso at One Elm Square, Andover, MA 01810 by first class mail, postage prepaid on July 31, 2008.
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