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KEVIN THOMPSON'S MEMORANDUM OF OPPOSITION TO DEFENDANT DIANE DANDRETA'S MOTION TO DISMISS 

NOW COMES the Plaintiff, Kevin Thompson, in the above referenced matter 

and hereby opposes Diane Dandreta's motion to dismiss and requests that the opposition 

be heard at the scheduled May 26, 2005.  As grounds for the within Opposition, Mr. 

Thompson argues the following:

1.
Regarding the defendant's argument that the allegations made by her 

do not fall within the definition of defamation and slander.

Defamation is defined as an intentional false communication that injures another 

person's good name or reputation.  When the communication is written it is libel.  When 

it is spoken it is slander.  Draghetti v. Chmielewski, 416 Mass. 808, 812 n.4, 626 N.E. 2d 

862, 866 (1994).  In her memorandum, Ms. Dandreta claims that her lies are not 

defamation because, according to her, defamation is the publication, without privilege, of 

a false statement of fact, which causes damage to the plaintiff's reputation.  This is not the 

definition of defamation.  It is the narrower definition of libel.  Ms. Dandreta would like 

to apply the definition of libel to mean defamation because it would then support her
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argument that spoken words do not fall within such a definition.  Mr. Thompson did not 

accuse Ms. Dandreta of libel.  He accurately accused her of slander.

2.
Regarding Ms. Dandreta's argument that the complaint should be 

dismissed for failing to state a claim.

The general rule in appraising the sufficiency of a complaint for failure to state a 

claim is that a complaint should not be dismissed "unless it appears beyond doubt that the 

plaintiff can prove no set of facts in support of his claim which would entitle him to 

relief."  Conley v. Gibson (1957), 355 U.S. 41,45,46,78 S. Ct. 99, 102, 2LEd 2d 80. 

Mr. Thompson has the physical report, which verifies the slanderous comments 

that were made to the DSS investigator.  He has witnesses who will verify that Ms. 

Dandreta has made slanderous statements about him to them.  And he has witnesses who 

will confirm that her statements were completely baseless and that the statements were 

not simply false, but were malicious and pre-meditated lies.

The burden of clear and convincing proof is sustained if the evidence induces a 

reasonable belief that the facts asserted are highly probably true and that the probability 

that they are true or exist is substantially greater than the probability that they are false or 

do not exist.  Callahan v. Westinghouse Broad. Co., Inc., 372 Mass. 582, 588 n.3, 363 

N.E.2d 240, 244 n.3 (1977).

Based on this definition of clear and convincing proof, Mr. Thompson intends to 

prove that the Defendant conspired with (the Mother), the mother of his son, to 

defame him.  Mr. Thompson intends to prove that Ms. Dandreta acted negligently in 

failing to ascertain whether the allegations made to her by (the Mother) were true or false 

before sharing this information with Mr. Thompson's supervisors and the Department of 
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Social Services.

Lastly, Mr. Thompson intends to prove that he suffered out of pocket loss, 

damage to his reputation, threats to his job security, and emotional harm and that his son 

has been relegated to a limited relationship with his father and a relationship that is 

clearly not in his son's best interests largely due to Ms. Dandreta's slanderous statements.

According to Jones v. Taibbi (1987), a private person plaintiff only needs to prove 

negligence in a defamation suit.  Jones v. Taibbi, 400 Mass. 786, 799-800, 512 N.E. 2d 

260, 269 (1987).

There is a controversy as to whether the plaintiff in a defamation suit even needs 

to prove that the statements were false.  The Supreme Judicial Court has held that a 

private party plaintiff suing a media defendant regarding a statement of "public concern" 

must prove falsity, but neither the Supreme Judicial Court nor the U.S. Supreme Court 

has decided whether the same rule should apply to a private plaintiff suing a non-media 

defendant, or to a statement not of "public concern."  See Shaari v. Harvard Student 

Agencies, Inc., 427 Mass. at 133 n.8, 691 N.E. 2d at 928 n.8.

Massachusetts law provides that the plaintiff does have the burden of alleging 

falsity in a defamation action, but provides for a similar burden on the defendant to prove 

truth as an affirmative defense.  McAvoy v. Shufrin, 401 Mass. 593, 597, 518 N.E. 2d 

513, 517 (1988).

3.
Regarding Ms. Dandreta's argument that because the slanderous 

statements were communicated to a DSS worker, she has absolute 

privilege.

Absolute privilege is restricted to statements made during judicial, legislative, and 
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other public proceedings.  For example, legislators cannot be sued for anything they 

choose to say on the legislature's floor.  http://www.hfac.uh.edu/comm/media_libel/libel/

privilege.html
Ms. Dandreta would like to claim absolute privilege because statements under 

absolute privilege are not actionable for slander, even if the statements are false, 

malicious, or damaging.

An absolute privilege against a defamation action is generally afforded only when 

a compelling public need justifies such immunity and the tribunal before whom 

statements are made has the power to discipline the maker.  Absolute privilege has been 

confined to exclude cases where obvious public interest and the administration of justice 

require that free speech prevail over the right to preserve one's reputation.  W. Prosser, 

Handbook of the Law of Torts 114 (4th ed. 1971).  Mr. Thompson contends that the 

administration of justice does not require that Ms. Dandreta have the right to maliciously 

slander Mr. Thompson.

In her search for loopholes, Ms. Dandreta cites an unrelated case, which conveys 

that statements made to police or prosecutors prior to trial are absolutely privileged if 

they are made in preparation for or preliminary to a proposed judicial proceeding.  The 

statements made by Ms. Dandreta to the DSS worker were not in preparation for or 

preliminary to a proposed judicial proceeding and a DSS investigator is not a police 

officer or a prosecutor preparing a case.  In fact, it is a criminal offense to knowingly 

make false allegations of abuse to the DSS.

The DSS report only became an exhibit in the plaintiff's custody case when (the 
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(Mother) realized that she could use the slanderous statements made by Ms. Dandreta as 

evidence to badmouth Mr. Thompson in court and give credibility to her own lies.  Mr. 

Thompson challenges the Defendant to reference any such law or legal case that gives an 

individual questioned by DSS absolute privilege, or even conditional privilege.

4.
Regarding Ms. Dandreta's argument that the allegations of workplace 

harassment should be dismissed because Mr. Thompson has not 

alleged actionable harassment.

Because of Ms. Dandreta's numerous, frivolous complaints to Mr. Thompson's 

superiors and her demand for a "witch hunt" investigation to fish for someone else in the 

school who would be unethical enough to support her and (the Mother's) claims, Mr. 

Thompson's situation has become common knowledge and school gossip among his 

professional colleagues.  

Although a school investigation proved that Mr. Thompson is completely 

innocent of the charges that continue to be made against him, the Superintendent, who is 

growing tired of the complaints, has suggested that Mr. Thompson look for a transfer to 

another school.  He also threatened that if the accusations do not end, then he will be 

forced to fire both Mr. Thompson and (the Mother).

Mr. Thompson contends that Ms. Dandreta has never bothered to get Mr. 

Thompson's side of the story because a due process, impartial effort on her part would 

interfere with her corrupt agenda to rid the school of union members, including the 

plaintiff, who she perceives as against her.  

Her agenda became school gossip when (the Mother) was overheard complaining 

to Ms. Dandreta at the start of this school year in September because she had not come 
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through on her promise to (the Mother) to get Mr. Thompson out of the high school.
5.
Regarding Ms. Dandreta's argument that the allegations of workplace 

harassment could only be made in the context of a complaint filed 

with the Massachusetts Commission Against Discrimination.

Mr. Thompson is not alleging discrimination because he is not a member of a 

protected class, which is a condition for actionable discrimination.  What he is alleging is 

actionable workplace harassment, which does not require a complaint filed with the 

Massachusetts Commission Against Discrimination.  Contrary to Ms. Dandreta's 

attorney, filing a complaint with the Massachusetts Commission Against Discrimination, 

is not the exclusive remedy for workplace harassment.

According to case law, the claimant is entitled to insist upon his right to have a 

jury decide the claim.  The plaintiff can choose between an MCAD proceeding and a 

Superior Court trial, but he cannot have it both ways.  The decision rests entirely with the 

claimant.  The defendant has no such corresponding right.  Stonehill College v. 

Massachusetts Commission Against Discrimination, 441 Mass. 549 (2004).

6.
Regarding Ms. Dandreta's argument that statements of opinion based upon disclosed or assumed nondefamatory facts are not actionable.

Mr. Thompson would agree that statements of opinion based upon assumed 

nondefamatory facts are not actionable, which is the reason why the Superintendent of 

the Methuen Public Schools is not included in this lawsuit.  The Superintendent's 

comments were based entirely upon the slanderous statements conveyed to him by Ms. 

Dandreta, which he irresponsibly assumed to be nondefamatory facts.  

The Superintendent's opinion did not come from personal knowledge because he 

did not know Mr. Thompson at all.  In fact, prior to his comments to the DSS worker, he 

6

had never spoken to Mr. Thompson or observed him in or outside of the classroom in the 

seven years that he had been working in the school system.  Since the Superintendent did 

not know Mr. Thompson at the time that he communicated his statement, Mr. Thompson 

has had to assume that his comments were not malicious.

Ms. Dandreta's claim that she has seen Mr. Thompson out of control verbally at 

school is not an opinion, it is an eyewitness account of an incident that never happened.  

Although the definition of out of control verbally could have subjective meaning, the 

Defendant has never seen the Plaintiff in an emotional state that could in any way be 

misinterpreted as out of control verbally to justify such a claim.  

Ms. Dandreta also claimed that she "fears" Mr. Thompson and expressed to one 

of his witnesses that he "intimidates" her.  Mr. Thompson would agree that these 

comments could be taken as subjective (and therefore opinion), but he would also argue 

that even statements of opinion have to have some rational basis in fact.


Ms. Dandreta argues that her claim that she "fears" Mr. Thompson is a statement 

of opinion that cannot be proven false, as it concerns her state of mind.  According to 

a Massachusetts Appeals Court Slip Opinion expressed by Judge Mason in Tech Plus, 

Inc. v. Ansel (2003), a given state of mind is a fact that can be proved like any other and, 

indeed, is proved in every criminal prosecution.

CONCLUSION


The Defendant knows that she is guilty of the charges of slander, defamation of 

character, and workplace harassment that have been brought against her and she is hoping 

that her attorney can twist the interpretation of the law to get her off on a technicality.  
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The arguments presented by the Defendant in her Motion to dismiss are frivolous 

and do not apply to this case.  Mr. Thompson's complaint clearly falls within the 

definitions of defamation and slander, the Defendant does not have the luxury of absolute 

privilege to hide behind and absolve her crimes, and the Massachusetts Commission 

Against Discrimination is not Mr. Thompson's sole remedy for resolving this case.  

Mr. Thompson concedes that, as a pro se litigant, his motions may not be 

artistically drawn, but a complaint may not be dismissed based on such a reason.  This is 

particularly true where a defendant is not represented by counsel and in view of Rule 8(f) 

of the rules of civil procedure, 28 U.S.C., which requires that all pleadings shall be 

construed as to do substantial justice.


Lastly, Ms. Dandreta's response to Mr. Thompson's Complaint was not served 

within the twenty day time period for a response and, consequently, the Motion to 

Dismiss should be rendered irrelevant with an allowance of Mr. Thompson's Motion for a 

Default Judgment pursuant to Rule 55 of the Massachusetts Rules of Civil Procedure.


WHEREFORE, Plaintiff moves that Ms. Dandreta's Motion to Dismiss be 

denied.








Respectfully submitted,








Kevin Thompson, Plaintiff

Date:
April 7, 2005




____________________________








Kevin Thompson

