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PLAINTIFF KEVIN M. THOMPSON'S OPPOSITION TO DEFENDANT METHUEN PUBLIC SCHOOLS' MOTION TO DISMISS


NOW COMES Plaintiff Kevin M. Thompson ("Thompson") to oppose Defendant Methuen Public Schools motion to dismiss Thompson's complaint.  In support of his Opposition, Thompson states that any procedural errors pertaining to his complaint can be attributed to the misinformation that he received from the clerks in Lawrence's Essex Superior Court, whose advice and template were followed to the letter.


It is also a documented fact that Thompson has been attempting to have his arbitration case judicially reviewed since May 13, 2008, when he filed his first of two complaints for judicial review.  The May 13, 2008 filing of Essex Superior Court Case No. 08-976-A was well within the thirty day time period to file a complaint for judicial review of the April 18, 2008 "Arbitration Decision and Award."  

In the six months that have elapsed since that filing, Thompson has been filing motions to keep alive the original complaint - an effort that ultimately failed on November 14, 2008 with Judge Frances A. McIntyre's denial of Thompson's motion to quash the process and allow issuance and service of an amended complaint.

Moreover, as it pertains to Thompson as a pro se litigant, it should be noted that "courts are to go to particular pains to protect pro se litigants against consequences of technical errors if injustice would otherwise result." U.S. v. Sanchez, 88 F.3d 1243 (D.C. Cir. 1996).  

In further support of his Opposition, Thompson refers the Court to Plaintiff Kevin M. Thompson's Memorandum in Opposition to Defendant's Motion to Dismiss, which has been filed herewith.








Respectfully submitted,

Date:  December 23, 2008



________________________








Kevin M. Thompson








20 Washington St #1








Methuen, MA 01844








(978) 691-1191

CERTIFICATE OF SERVICE


I, Kevin Thompson, hereby certify that a true copy of Thompson's motion and memorandum in opposition to the Defendant's motion to dismiss were served on Edward F. Lenox, legal counsel of Methuen Public Schools, at Murphy, Hesse, Toomey, & Lehane, LLP, 300 Crown Colony Plaza, Suite 410, P.O. Box 9126, Quincy, MA 02169-9126 by first class mail on December 23, 2008.
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PLAINTIFF KEVIN THOMPSON'S MEMORANDUM IN OPPOSITION TO DEFENDANT METHUEN PUBLIC SCHOOLS' MOTION TO DISMISS

I.
INTRODUCTION


It is a documented fact that Kevin M. Thompson ("Thompson") has been attempting to get Arbitrator Gary D. Altman's "Arbitration Decision and Award" reviewed since this fact and law-defying ruling was issued on April 18, 2008.


Thompson contacted the Department of Education ("DOE") and the American Arbitration Association ("AAA") immediately to express his outrage and communicate why he believes the arbitrator was illegally influenced to rule against him (Exhibit A).  When the AAA informed him that they do not hold their arbitrators accountable (Exhibit B), Thompson filed a motion on April 25, 2008 to amend a lawsuit that he has in federal court to add the arbitrator as a defendant (Exhibit C).  

Thompson's motion to add the arbitrator as a defendant was denied by U.S. District Court Judge Douglas P. Woodlock on May 2, 2008 with the claim that Thompson had remedy in state court to hold the arbitrator accountable pursuant to M.G.L. c. 150C (attached to Thompson's Complaint as Exhibit B).  


After reviewing M.G.L. c. 150C § 11 to learn that it gives superior court the power to vacate an award for several reasons upon "application" of a party, Thompson made a trip to Lawrence's Essex Superior Court in person to inquire about the application process pursuant to this specific law.  

In response to Thompson's request for information regarding M.G.L. c. 150C, a clerk handed Thompson a "Complaint for Judicial Review" template (attached to Thompson's Complaint as Exhibit E).  Thompson immediately questioned the fact that this template was written as a "complaint" and not an "application" and the fact that it was written pursuant to M.G.L. c. 30A, § 14 and not M.G.L. c. 150C.  

The clerk assured Thompson that this template applied to both General Laws and that an "application" was the same thing as a complaint for judicial review.


Accepting this information as accurate, Thompson filed a Complaint for Judicial Review on May 13, 2008 (Exhibit D), well within the 30 day time period to appeal the arbitrator's decision.  With the exception of replacing M.G.L. c. 30A with M.G.L. c. 150C and modifying the claims for relief to comply with M.G.L. c. 150C; Thompson followed the template to the letter.  

A task to follow the template meant listing the "decision-maker" as the defendant.  Since it is the arbitrator's name on the "Decision and Award", Thompson logically assumed that the arbitrator should be listed as the defendant and then served him with the summons and complaint via the American Arbitration Association per their instructions (Exhibit E).

Judge Murtagh dismissed the original complaint absent a hearing and absent a filed motion to dismiss with the claim that "a complaint alleging disagreement, fraud, etc. in connection with an arbitration proceeding must be pursued in a manner different than in suing the arbitrator directly."


Thompson responded with a motion for reconsideration, which was denied with the claim that service of process was also insufficient.

Since a motion to dismiss was not filed by the arbitrator, since a defense of insufficiency of process is waived, pursuant to Mass Civil Proc Rule 12(h)(1), if not asserted in a timely motion or responsive pleading, since the arbitrator himself admitted to receiving Thompson's complaint but did not respond to it in a timely manner, since pro se complaints should not be dismissed on technicalities when injustice would otherwise result, and since M.G.L. c.223, §84 gives a judge the discretion to quash the process and allow issuance and service of new process; Thompson filed a motion to quash the process and allow issuance and service of an amended complaint on July 29, 2008.

The case was transferred to Judge Frances A. McIntyre, who denied Thompson's motion to amend his complaint on November 14, 2008 (Exhibit F), without responding to any of the legitimate reasons stated by Thompson for why it should be allowed.

II.
WITH REGARD TO THE DEFENDANT'S CLAIM THAT THE ARBITRATOR'S DECISION IS NOT SUBJECT TO JUDICIAL REVIEW UNDER M.G.L. c. 30A, § 14...

M.G.L. c. 71, §42, which was the law that gave the American Arbitration Association the authority to rule on Thompson's dismissal, contains the condition that "the arbitral decision shall be subject to judicial review as provided in chapter one hundred and fifty C.  With the exceptions of other remedies provided by statute, the remedies provided hereunder shall be the exclusive remedies available to teachers for wrongful termination."


Thompson assumed that the "other remedy" provided by statute was M.G.L. c. 30A, §14 for two reasons - (1) a clerk handed Thompson a template that cited this specific law and assured him that it was the same template for judicial reviews under M.G.L. c. 150C and (2) a reading of this law would indicate to a reasonable person that it applies to Thompson's arbitration case.  The relevant part of this law states:

Except so far as any provision of law expressly precludes judicial review, any person or appointing authority aggrieved by a final decision of an agency in an adjudicatory proceeding, whether such decision is affirmative or negative in form, shall be entitled to a judicial review.


It can hardly be disputed that Thompson was aggrieved by a final decision of an agency in an adjudicatory proceeding.  If the Defendants are correct in their interpretation of the word "agency" to mean that it does not apply to the American Arbitration Association, then it still does not justify a dismissal of this case since Thompson's complaint for judicial review was also filed pursuant to M.G.L. c. 150C, which the Defendants admit does apply to this case.  


It can also hardly be disputed that Thompson's complaint for judicial review fits several claims upon which relief can be granted under M.G.L. c. 150C.  Thompson does allege corruption; he does allege evident partiality by the arbitrator; he does allege that the arbitrator refused to hear evidence material to the controversy; and he does allege that the arbitrator exceeded his powers to justify his ruling.  In ruling on a motion to dismiss, the court is to take these claims as true. Steckman v. Hart Brewing Company, Inc., 143 F.3d, 1293, 1295 (9th Cir, 1998).
III.
WITH REGARD TO THE DEFENDANT'S CLAIM THAT THOMPSON DID NOT SEEK JUDICIAL REVIEW WITHIN THIRTY DAYS AFTER DELIVERY OF THE AWARD, AS REQUIRED BY M.G.L. c. 150C, § 11...
As summarized in the Introduction section of this memorandum, Thompson most certainly did seek judicial review within thirty days after delivery of the award.  The original complaint was filed on May 13, 2008, twenty-five days after the arbitrator's April 18, 2008 "Decision and Award" was issued.  If Judge McIntyre had not denied Thompson's motion to amend that complaint on November 14, 2008, for whatever unexpressed reasons, it would still be active today. 

Contrary to the Defendant's attempts to come up with a loophole excuse to deny Thompson justice, M.G.L. c. 260, § 32 does apply to this case.  As transcribed by the defendants on page 8 of their memorandum in support of their motion to dismiss, the statute states:

If an action duly commenced within the time limited in this chapter is dismissed for... any matter of form,... the plaintiff or any person claiming under him may commence a new action for the same cause within one year after the dismissal or other determination of the original action.

Thompson did not wait one year, or five months as alleged by the defendants, but waited just two weeks before commencing a new action for the same cause.  

The Defendants cite "Maltz v. Smith Barney, Inc., 427 Mass 560, 562 (1998) to claim that chapter 260 only applies to common law actions of contract or tort.  Aside from the fact that Thompson's original complaint for judicial review was filed as a tort to recover back pay and arbitration costs, and therefore, applies to this case law, chapter 260 itself contains no such limiting language.  It falls under the general category of "personal actions".  Furthermore, Maltz ruled on an application to modify an arbitration award under M.G.L. c. 251, §§ 12-13, not a complaint for judicial review under M.G.L. c. 150C.

Thompson's reference to M.G.L. c. 260, § 32 was not to revive the time needed to respond to the arbitrator's decision and award.  It was cited to revive his timely-filed complaint for judicial review, which was dismissed on a matter of form.

IV.
EVEN IF ALL OF THE CLAIMS EXPRESSED BY THE DEFENDANTS WERE TRUE, THIS CASE CANNOT BE DISMISSED ON A TECHNICALITY

Since Thompson is pro se, the Court has a higher standard when faced with a motion to dismiss.  Pro se litigants' court submissions are to be construed liberally and are to be held to less stringent standards than submissions by lawyers. White v. Bloom, 621 F.2d 276 (1980).


A court faced with a motion to dismiss a pro se complaint must read the complaint's allegations expansively, Haines v. Kerner, 404 U.S. 519, 520-21,92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2D 263 (1972).


The courts provide pro se parties wide latitude when construing their pleadings and papers. When interpreting pro se papers, the Court should use common sense to determine what relief the party desires. S.E.C. v. Elliott, 953 F.2d 1560, 1582 (11th Cir. 1992). See also, United States v. Miller, 197 F.3d 644, 648 (3rd Cir. 1999).


When it comes to pro se litigants, "the court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory... If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not though of, the court cannot dismiss [the] case."  Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975)(quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).


And lastly, courts shall go to particular pains to protect pro se litigants against consequences of technical errors if injustice would otherwise result. U.S. v. Sanchez, 88 F.3d 1243 (D.C.Cir. 1996).  If technical errors were made, then they can be attributed to very reasonable interpretations of the law reviewed by Thompson and the advice that he received from superior court personnel.  Moreover, the "injustice that would otherwise result", a law-defying dismissal of Thompson from his tenured teaching position, is summarized in the attached chalk (Exhibit G).

V.
CONCLUSION

For all of the foregoing reasons, Thompson respectfully requests that this Court deny the Defendant's motion to dismiss this complaint.
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Date:  December 23, 2008
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