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RULE 35(b) PETITION STATEMENT


Pursuant to Federal Rule of Appellate Procedure 35(b) and Local Rule 35.0(b), Thompson submits this "combined" petition for panel rehearing and rehearing en banc due to the FACT that the panel decision conflicts with numerous decisions of the U.S. Supreme Court and other United States Courts of Appeals that have addressed the same issues presented in Thompson's appeal.  Consequently, consideration by the full court is necessary to secure and maintain uniformity of decisions.  


Since one of the issues involves fraud, collusion, cover-up, and violations of federally-protected constitutional rights perpetrated under color of state law by a three-judge panel of the Massachusetts Appeals Court, which U.S. District Court Judge Douglas P. Woodlock excused with the law-defying claim that the Eleventh Amendment gives judges "immunity" and the absolute power to commit such crimes against litigants; this case also presents a question of exceptional importance.

INTRODUCTION


The Court's Judgment issued on May 11, 2009, is a miscarriage of justice and confirms that Chief Judge Lynch and Circuit Judges Boudin and Stahl ("the panel") are as corrupt as the judges already listed as defendants in Thompson's originally-filed federal court lawsuit.

It is Thompson's contention that the panel negligently failed to provide Thompson with a "memorandum" or an "opinion" for affirming the district court's law-defying ruling because it did not have a rebuttal to the legal arguments contained in Thompson's 55-page brief.  

The case was also supposed to be reviewed de novo, which means without deference to the district court's reasoning.  For the panel to affirm the dismissal of Thompson's lawsuit with the line, "essentially for reasons given by the district court in its memorandum and order," which were proven to be without merit in Thompson's appeals court brief, is an outrage.

Moreover, if the panel "reviewed the record in the case, including the briefs of the parties", as it alleged to affirm the dismissal of ALL of Thompson's claims, then the panel is also guilty of condoning fraud and extortion under "color of law". 

It can hardly be disputed, except among judges intent on concealing the crimes committed by other judges, that a three-judge panel of the Massachusetts Appeals Court did in fact commit fraud when it called Thompson's appeal of his child custody orders (Appendix, pp. 170-274) "egregiously frivolous with no basis in law or fact" to extort thousands of dollars from Thompson.

Since Thompson's "Statement of Issues" was written AFTER the U.S. District Court's memorandum and order to respond to the law-defying elements of that document, a passing reference to the memorandum and order to affirm the dismissal of the case not only fails to respond to those issues, but trivializes issues that an honorable court would find "exceptionally" important.

The Panel's "Two Sentence" Explanation for its Judgment Negligently Fails to Respond to the Following FACTS Contained in Thompson's Appeals Court Brief
(1)
It has been well established in U.S. Supreme Court and U.S. Court of Appeals case law that the domestic relations exceptions (ie. Rooker-Feldman, Younger Abstention) do NOT apply to cases that are brought to federal court pursuant to due process violations.  (See Thompson's Brief, pp. 32-36)

(2)
Judges DO lose jurisdiction, and with it their immunity, when they betray public trust and defy the laws of the land that they have sworn to uphold.  (See Thompson's Brief, pp. 37-42)

(3)
It is a matter for a jury, not a judge, to decide whether Essex Probate and Family Court Judge Peter C. Digangi is guilty of violating Thompson's constitutional rights to due process and equal protection under the law at a June 4, 2004 child custody trial.

(4)
It is a matter for a jury, not a judge, to decide whether Essex Probate and Family Court Judge Mary McCauley Manzi is guilty of defying the law as it pertained to Thompson's book and child custody case.

(5)
It is a matter for a jury, not a judge, to decide whether Defendant-Judges Elspeth B. Cypher, Andres A. Gelinas, and Joseph A. Trainor are guilty of fraud, extortion, and conspiracy to deny rights.

(6)
A trial by a jury of one's peers IS a right guaranteed to EVERY litigant by the Seventh Amendment of the United States Constitution.

(7)
Excessive (and fraud-justified) fines ARE prohibited by the Eighth Amendment of the United States Constitution.

(8)
Lawsuits against judges are NOT barred by the Eleventh Amendment of the United States Constitution.

(9)
The legal grounds to dismiss this pro se litigant's case were NOT met. (See Thompson's Brief, pp. 42-43)

(10)
It is a matter for a jury, not a judge or panel of judges, to decide whether Judge Woodlock obstructed justice to prevent a jury from finding five judges guilty of the crimes detailed in Thompson's Complaint. (See Thompson's Brief, pp. 43-47)

(11)
U.S. District Court Judge Douglas P. Woodlock WAS legally obligated to recuse himself from this case at the moment in time when he received notice that Thompson had reported his negligence and obstruction of justice in a formal complaint to the Chief Judge of the United States Courts for the First Circuit.  (See Thompson's Brief, pp. 48-50

(12)
And it is a FACT that there are numerous issues of material fact in this case for a jury, not a judge, to decide.

..................................................................................................

Moreover, Chief Judge Sandra L. Lynch of the U.S. Court of Appeals was legally obligated to recuse herself from this and all other cases involving Thompson sua sponte at the moment in time when she received notice that Thompson had reported her negligent failure to hold one of her judges accountable in a Petition for Review to the Judicial Council.

The bottom line is that if there was any merit to the legal arguments contained in Woodlock's Memorandum and Order, which he wrote to simultaneously dismiss three separate cases involving judicial corruption (#06-10829-DPW, #06-11035-DPW, and Thompson's #06-11805-DPW), then he would have referenced them to dismiss Thompson's case two years earlier when these same arguments were first brought before the court by the Defendants in their November 6, 2006-filed motion to dismiss (Appendix, pp. 18-33).

Thompson's legal arguments; as contained in his November 16, 2006-filed Opposition to the Defendants' Motion to Dismiss (Appendix, pp. 34-45), his January 17, 2007-filed Memorandum of Law (Appendix, pp. 49-65), and his October 4, 2008-filed Memorandum in Support of his Motion for Reconsideration (Appendix, pp. 130-146); discredited the very arguments referenced by Woodlock to dismiss this case. 
Contrary to Woodlock's opinion, which would need to be true to justify a dismissal, Thompson's case is not a domestic relations case but a case of fraud, collusion, cover up, extortion, and violations of federally-protected constitutional rights under color of law.  

Thompson is also not seeking a "modification of the core judgment" in his federal court lawsuit, as alleged by Woodlock to support his Rooker-Feldman argument, but is seeking a new trial before an honorable court for due process violations.

Woodlock sat on this case for two years because he knows himself that Thompson has the evidence to prove before an impartial jury that the judges named in his lawsuit ARE guilty of the crimes of which they have been accused and that a constitutionally-prescribed jury trial will expose these judges publicly and result in Thompson receiving declaratory, injunctive, and monetary relief for the crimes committed against him. 

Transcribed Below are Just Some of the Legal Arguments Contained in Thompson's Brief, which the Panel had to Disregard to Affirm the U.S. District Court's Dismissal of this Case

(1)
The domestic relation "exceptions" only apply when a plaintiff attempts to sue in federal court for divorce, alimony, or child custody.  

(2)
Thompson's case significantly mirrors the claims and relief sought and granted in the case of Catz v. Chalker 142 F.3d 279 (1998).  In the cited case, the U.S. Court of Appeals for the Sixth Circuit reversed a dismissal of the case in U.S. District Court with the argument: 

The Plaintiff brings a constitutional claim that is incidental to the underlying dispute involving a divorce... if the divorce judgment were unconstitutionally obtained, it should be regarded as a nullity... Catz's due-process allegation does not implicate the merits of the divorce decree, only the procedures leading up to it.  

(3)
Thompson did NOT request in his lawsuit that the federal court overturn Digangi's family court ruling of sole legal and physical custody to the Mother.  He requested that the federal court declare Digangi's custody order "null and void" due to constitutional violations, which were described in detail (See Thompson's Brief, pp. 6-10), and order a new trial before an honorable and impartial court that would respect Thompson's due process rights to confront witnesses against him and present his evidence.  

(4)
Furthermore, Thompson's self-evident claim against the three-judge panel of the Massachusetts appeals court has nothing at all to do with a domestic relations matter.  It is about fraud and extortion, which the court is to take as true when ruling on a motion to dismiss. Steckman v. Hart Brewing Company, Inc., 143 F.3d, 1293, 1295 (9th Cir, 1998). 

(5)
Federal courts "may entertain a collateral attack on a state court judgment which is alleged to have been procured through fraud, deception, accident, or mistake..." Resolute Insurance Co. v. State of North Carolina, 397 F.2d 586, 589 (4th Cir. 1968), supra. Sun Valley, 801 F.2d at 189.

(6)
As cited in Thompson's complaint, 28 U.S.C. § 1343 gives the district court original jurisdiction of any civil action authorized by any person to redress the deprivation, under color of State law, of any right secured by the Constitution of the United States and to recover damages or other relief for such civil rights violations (Appendix, p. 330)

(7)
The U.S. Supreme Court stated in the case of Marshall v. Marshall that the federal courts have been "abusing the domestic relations exceptions" to avoid hearing cases that are well within its jurisdiction.  More specifically, the U.S. Supreme Court stated: 

In view of lower federal-court decisions expansively interpreting the two exceptions, this Court reined in the domestic relations exceptions in Ankenbrandt v. Richards, 504 U.S. 689, 112 S. Ct. 2206, 119 L. Ed. 2d 468, and endeavored similarly to curtail the probate exception in Markham v. Allen, 326 U.S. 490, 66 S. Ct. 296, 90 L. Ed. 256. (Ginsburg, J., joined by Roberts, Ch. J., and Scalia, Kennedy, Souter, Thomas, Breyer, and Alito, JJ.)  

          Marshall v. Marshall, 126 S. Ct. 1735, 164 L. Ed. 2d 480 (2006)

(8)
Where there is no jurisdiction, there is no immunity.  A judge must be acting within his jurisdiction as to subject matter and person, to be entitled to immunity from civil action for his acts. Davis v. Burris, 51 Ariz. 220, 75 P.2d 689 (1938).

(9)
If a judge does not fully comply with the Constitution, then his orders are void and he is without jurisdiction, and engaged in acts of treason to the Constitution.  U.S. v. Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980).  

(10)
The presence of malice and the intention to deprive a person of his civil rights is wholly incompatible with the judicial function.  When a judge acts intentionally and knowingly to deprive a person of his constitutional rights he exercises no discretion or individual judgment; he acts no longer as a judge, but as a "minister" of his own prejudices.  Pierson v. Ray, 386 U.S. 547 at 568 (1967).

(11)
"The purpose of the statute [42 USC § 1983] was to deter public officials from using the badge of their authority to violate persons’ constitutional rights and to provide compensation and other relief to victims of constitutional deprivations when that deterrence failed.” Carey v Piphus, 435 US 247, 253 (1978).

(12)
"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress." Owen v. City of Independence, 445 U.S. 636 (1980).

(13)
With regard to the Eleventh Amendment, in Ex parte Young, 209 U.S. 123, 160 (1908), the Supreme Court adopted the "Stripping Doctrine" which provided an important exception to the Eleventh Amendment's sovereign immunity defense.  See also Edelman v. Jordan, 415 U.S. 651 (1974).

(14)
The Stripping Doctrine recognizes that a citizen can sue state officers in their official capacity for injunctive relief.  The Stripping Doctrine argues that when a state officer takes an unconstitutional action, which a State cannot authorize, he acts beyond the scope of authority, is "stripped" of official power, and cannot invoke the State's immunity.

(15)
The Defendants in this case were sued individually and in their official capacity as judges.  As individuals, the Defendants were sued for monetary relief pertaining to crimes that have nothing at all to do with their judicial functions (ie. fraud, extortion, collusion, cover-up, and retaliation).  And as judges, they were sued for declaratory and injunctive relief pertaining to judicial proceedings that defied the laws of the land that they had sworn to uphold.  Again, for purposes of ruling on a motion to dismiss, the court is to take these claims as true. 

(16)
Thompson's request for declaratory relief included the prayer that the Court declare Digangi guilty of violating Thompson's due process rights and the prayer that the Court declare the three-judge panel of the Massachusetts appeals court guilty of fraud when it called Thompson's appeal "frivolous" with "no reasonable basis in fact or law".

(17)
Thompson's request for injunctive relief included the prayer that the Court remedy Digangi's due process violations by ordering a new trial before an impartial and honorable court and the prayer that the Court remedy the appeals court fraud by overturning its order, which extorted double the Mother's attorney fees and costs from Thompson.

(18)
The Supreme Court stated in the case of Mitchum v. Foster, 407 U.S. 225, 238-239 (1972):

Section 1983 opened the federal courts to private citizens, offering a uniquely federal remedy against incursions under the claimed authority of state law upon rights secured by the Constitution and the laws of the Nation... The very purpose of Section 1983 was to interpose the federal courts between the States and the people, as guardians of the people's federal rights - to protect the people from unconstitutional action under color of state law.

CONCLUSION

The law does not cease to exist simply because a "Massachusetts-based" U.S. District Court judge and three "Massachusetts-based" judges of the U.S. Court of Appeals chose to defy it to protect "their own".

Thompson is convinced that his only hope for justice is a constitutionally prescribed jury trial - a right that was enacted to eliminate the "tyranny" of giving a judge, or a panel of judges, the power to decide an individual's fate and a right that has been denied to Thompson to maintain that "tyranny" over him.

The fact is that Thompson has several cases pending in state and federal court that he cannot possibly lose before a jury of his peers.  He knows this and the judges in these cases know this, which is why they have conspired among themselves to deny Thompson justice by denying him this Seventh Amendment right.  


The dismissal of a case is supposed to be "a drastic remedy that is employed only sparingly." See Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999).  With that being said, Thompson has yet to survive a motion to dismiss in Essex Superior Court or U.S. District Court for reasons that have had nothing at all to do with the merits of these cases OR his competence at representing himself in court.
If Thompson's civil rights were violated, and for purposes of deciding a motion to dismiss the Court is to presume that they were, then he has a right to a trial by jury.  In the words of John Joseph Moakley, after whom the First Circuit's courthouse is named:

There is no such thing as half justice.  You either have justice or you don't.  You either have democracy in which everyone including the powerful is subject to the rule of the law or you don't.

If there are honorable judges in this state with the moral fortitude to hold their colleagues accountable, then it is the exception and not the rule because Thompson has yet to find one in a test group that currently includes four family court judges, four superior court judges, three judges of the Massachusetts appeals court, the seven judges of the Massachusetts Supreme Judicial Court, one "Massachusetts-based" U.S. district court judge, and three "Massachusetts-based" judges from the First Circuit's U.S. Court of Appeals.
Very few things are more frightening than to know that no matter how many facts must be ignored and laws must be defied to obstruct justice; the judges in this state will do just that to prevent "critics" of the Massachusetts court system from getting their day in court before a jury of their peers.

For the foregoing reasons, Thompson's Petition for Panel Rehearing/Rehearing En Banc should be granted.

Dated:  May 20, 2009
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