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RULE 35(b) PETITION STATEMENT


Pursuant to Federal Rule of Appellate Procedure 35(b) and Local Rule 35.0(b), Thompson submits this "combined" petition for panel rehearing and rehearing en banc due to the FACT that the panel decision conflicts with the First Amendment and numerous decisions of the U.S. Supreme Court.  Consequently, consideration by the full court is necessary to secure and maintain uniformity of decisions.  


Since the Judgment affirms U.S. District Court Judge Douglas P. Woodlock's law-defying claim that the First Amendment only applies to speech that is on "matters of public concern" and the fact-defying claim that the reporting of workplace harassment in a public school setting and corruption in a labor union's election process are not matters of public concern; this case also presents a question of exceptional importance.

INTRODUCTION

The Court's Judgment issued on July 6, 2009, is a miscarriage of justice and confirms that there was nothing "frivolous" about Thompson's denied motion to recuse from this case Chief Judge Lynch and Circuit Judge Boudin, who once again proved that they would defy the law and misrepresent the facts of the case to rule against Thompson.

It is ironic that the Judgment includes the line, "Plaintiff cannot replace the Supreme Court's understanding of the law with his own," since it was this three-judge panel of the U.S. Court of Appeals that is guilty of replacing the Supreme Court's understanding of the law with its own; of "naked assertions devoid of further factual enhancement"; and of redefining the First Amendment to deny to Thompson his Seventh Amendment right to a trial before a jury of his peers. 

Contrary to the panel's creative interpretation of Connick v. Myers, 461 U.S. 138, 147 (1983), harassment of a teacher in a public school setting IS a matter of public concern and therefore NOT a matter that is only of personal interest.  Furthermore, the First Amendment contains no such wording that limits its protection to speech on matters of public concern.

And contrary to the panel's false claim that Thompson was not prohibited from reporting workplace harassment and corruption in his union's election process, he was suspended and ultimately fired for speech on these very topics.  

The fact that the employer fraudulently called Thompson's reporting of workplace harassment and corruption in his union's election process as "discussions on family and litigation issues" to concoct a pretext reason to fire Thompson does not make it true.  Consequently, the pretext reason alleged by the employer to justify Thompson's dismissal is a matter of material fact for a jury to decide.  

An honorable and competent court, taking all facts alleged by the plaintiff as true and reviewing the case in a light most favorable to the plaintiff, as required by law in ruling on a motion to dismiss, would have reached this conclusion.
Even the arbitrator concluded that Thompson's email was not a discussion on prohibited topics, as fraudulently alleged by the Employer.  The Arbitrator wrote on page 25 of his Decision:

It is difficult to view Mr. Thompson's January 11, 2007 e-mail as a specific violation of the parties June 29, 2006 last chance agreement.  In particular, Mr. Thompson's e-mail does not mention any of his ongoing litigation, nor does it refer to his custody dispute. (Appendix, p.340)

Very few things are more frightening than to know that no matter how many facts must be misrepresented to obstruct justice and no matter how many laws must be defied to further obstruct justice; the judges in U.S. District Court and the U.S. Court of Appeals will do just that to prevent "critics" of the court system from getting their day in court before a constitutionally-prescribed jury of their peers.  

The bottom line is that the panel blindly accepted the Employer's fraudulent claim that Thompson was fired for a reason that it could argue was not a matter of public concern when, in fact, he was suspended for the disruption caused by his enemies at the school when he exposed corruption in his union's election process and fired for the disruption caused by his enemies at the school when he reported workplace harassment.  Even the panel concedes that these topics (i.e. union corruption, workplace harassment) "may have been of public concern." (Judgment, p. 2, ¶2)

The Panel's Two-Page Judgment Fails to Respond to the Following FACTS Contained in Thompson's Appeals Court Documents

(1)
The Constitution of the United States supersedes all other law and case law.
(2)
The free speech clause of the First Amendment does NOT contain any restrictive "conditions" that limit its application to speech on "matters of public concern".

(3)
If free speech were conditional, corruption in a union's election process and workplace harassment in a public school setting would qualify as "matters of public concern".

(4)
A public school employer does NOT have the authority to issue "prior restraints" on whatever topics it so chooses.

(5)
A public school employer CANNOT dismiss a tenured-teacher for alleged misconduct without allowing that teacher his due process right to be heard and confront the employer's witnesses against him.

(6)
The law prohibits a judge from granting a motion to dismiss a pro se litigant's case unless the complaint cannot succeed on ANY of its claims for relief.

(7)
Thompson has a right to a jury trial on his claim that the City of Methuen/Methuen Public Schools ("Employer") failed to respond to Thompson's complaints of workplace harassment and instead retaliated against Thompson for his "whistleblower" efforts.

(8)
Thompson has a right to a jury trial on his claim that he was fired for what the Employer fraudulently called a violation of a "prior restraint" put on his speech.

(9)
Thompson has a right to a jury trial on the grounds that his dismissal was affirmed in defiance of the fact that the Employer, with the burden of proof to overcome, did not prove a thing relevant to the arbitrator's decision and showed up to three separate evidentiary hearings on the matter without a single first-hand witness who Thompson could confront under oath as a witness against him.

(10)
Thompson has a right to a jury trial on his claims of negligence, retaliation, and breach of contract against the Massachusetts Teachers Association

Transcribed Below are Just Some of the Legal Arguments Contained in Thompson's Brief, which the Panel had to Disregard to Affirm the U.S. District Court's Dismissal of this Case

(1)
The First Amendment was not the only constitutional right denied to Thompson.  Other rights denied to Thompson and conveyed in court documents filed by Thompson were his Fourth Amendment right to privacy (pertaining to his email and MTA-addressed letter) and his Fourteenth Amendment rights to due process and equal protection (specifically Thompson's right to be heard, to present evidence favorable to his case, to confront the Employer's false witnesses against him, to an impartial enforcement of "evidence admissibility" standards, and to a presumption of innocence until proven guilty).
(2)
Woodlock justified his dismissal of this 42 U.S.C. § 1983 lawsuit by limiting the application of the First Amendment; expanding the application of prior restraints; disregarding all the other constitutional rights denied to Thompson; and disregarding the egregious crimes committed by Thompson's own union (which included defamation of character, conspiring with the Employer to run Thompson out of the school system, concealment of material facts, retaliation, negligence, and breach of contract).

(3)
It should be noted that when it comes to pro se litigants, "the court is under a duty to examine the complaint to determine if the allegations provide for relief on any possible theory... If there is any possible theory that would entitle the Plaintiff to relief, even one that the Plaintiff has not though of, the court cannot dismiss this case."  Bonner v. Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975)(quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974).

(4)
In Teamsters Local Union No. 171 v. Keal Driveway Co., 173 F.3d at 918 (4th Cir. 1999), it was stated, "dismissal of a case is a drastic remedy, which should be employed only sparingly."  .
(5)
A prohibition against expression of opinion, without any evidence that the rule is necessary to avoid substantial interference with school discipline or the rights of others, is not permissible under the First and Fourteenth Amendment.  Tinker v. Des Moines Independent School District, 393 U.S. 514 (1969).

(6)
Since the U.S. Supreme Court has addressed public speech that is disruptive or a threat to the "efficiency of a public service" and ruled that it may be unprotected if it is not on a matter of public concern, Woodlock and the panel have creatively interpreted this "exception to the rule" to mean that speech on matters of public concern is the ONLY type of speech that is protected.

(7)
The same case law cited by Woodlock to dismiss this case is more accurately interpreted to mean that IF the speech is public and IF it is a threat to public order, then it may not be protected if it is not on a matter of public concern. 

(8)
In Givhan v. Western Line Consolidated School District, the U.S. Supreme Court made clear that "private communications are always entitled to full First Amendment protection" in a public school setting.  Givhan v. Western Line Consolidated School District, 439 U.S. 410 (1979).

(9)
The fact that Thompson chose to report public school-related harassment in a private email is irrelevant.  The U.S. Supreme Court has indicated that an employee's speech may be protected as relating to matters of public concern even in the absence of any effort or intent to inform the public.  Rankin v. McPherson, 483 U.S. 378 (1987).  

(10)
The claim that Thompson's speech was not a matter of public concern is false.  An allegation that a department is corrupt [as alleged in Thompson's complaint against his teacher's union] is always a matter of public concern.  Likewise, public assertions of official misconduct [as alleged against the superintendent who perjured himself and concealed material facts and the anonymous author of the harassing note] are "a topic of inherent concern to the community."  Pickering v Board of Education, 391 U.S. 574 (1968).

(11)
"Speech implicates a matter of public concern if it can be fairly considered as relating to any matter of political, social, or other concern to the community." Taylor v. Town of Freetown, 479 F.Supp.2d at 236 (citing Connick, 461 U.S. at 146).  

(12)
Thompson does not dispute that the restricted topics of conversation are a matter of personal interest, but they are also a matter of public concern and, therefore, not a matter that is only of personal interest.  To exclude victims of public corruption from reporting it or even discussing it, simply because the misconduct has affected them personally, would also defy "whistleblower" laws and set a dangerous precedent.

(13)
In the case of Waters v. Churchill, Justice Stevens wrote, "Federal constitutional rights merit at least the normal degree of protection.  Doubts concerning the ability of juries to find the truth, an ability for which we usually have high regard, should be resolved in favor of, not against, the protection of First Amendment rights." Waters v. Churchill, 511 U.S. at 696.

(14)
Freedom of speech is not valuable merely because it protects open discussion of political issues.  It is valuable because it protects the entire spectrum of ideas and opinions.
(15)
Woodlock's claim that a public school employer can place "prior restraints" on any topic that is not a matter of public concern is absurd.  The law pertaining to prior restraints is extremely restrictive with very few exceptions.

(16)
Not only must a state show a compelling interest to restrict speech, but the U.S. Supreme court has limited the use of "prior restraints" to the topics of pornography, obscenity, and speech that is used to create a "clear and present danger."

(17)
It can hardly be argued that neither students nor teachers shed their Constitutional rights to freedom of speech and expression at the schoolhouse gate.  Undifferentiated fear or apprehension of disturbance is not enough to overcome the right to freedom of expression."  School officials may not prohibit speech merely to avoid "discomfort and unpleasantness" accompanying a particular viewpoint.  Tinker v. Des Moines Independent School District, 393 U.S. 509 (1969). 

(18)
A prior restraint is considered to be the most extreme form of censorship.  The United States Supreme Court expressed this view in Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 559 (1976), by noting:

The thread running through all these cases is that prior restraints on speech and publication are the most serious and the least tolerable infringement on First Amendment rights.

(19)
According to Woodlock and affirmed by the panel, public employers have the legal authority to issue prior restraints on anything, regardless of its impact on the workplace, so long as the topic is not a matter of public concern.  Common sense alone says that this claim flies in the face of the First Amendment and the law pertaining to prior restraints.

(20)
On a motion to dismiss, the court takes as true all well-pleaded facts contained in the complaint and draws all reasonable inferences arising from them in the plaintiff's favor.  Phuong Luc v. Wyndham Mgmt. Corp., 496 F.3d 85, 88 (1st Cir. 2007).  

(21)
A complaint should not be dismissed for failure to state a claim unless the complaint, so viewed, presents no set of facts justifying recovery.  Cooperman v. Individual, Inc., 171 F.3d 43, 46 (1st Cir. 1999).  

(22)
All of the facts contained in Thompson's complaint and supporting documents were well pleaded and Woodlock did not draw a single inference in Thompson's favor on any one of them.

(23)
A matter of public concern is not a "prerequisite" to protection under the First Amendment.  For if it was, a public school employer could censor speech on whatever arbitrary topics it so chooses and use such restraints to target individual teachers, who spend four to five hours a day speaking before a captive audience on topics that rarely involve matters of public concern.

(24)
Woodlock's dismissal of this case defies the very case law that he ordered the parties to review.  The particular case, Davignon v. Hodgson, --F.3d --, 2008 WL 1822375 (1st Cir.2008), 194 L.R.R.M. (BNA) 2007, is just one case of many, which validates Thompson's § 1983 claim against the Defendants. In this case, a jury found in favor of the employees on a retaliation claim, which was affirmed by the First Circuit of the United States Court of Appeals.  

(25)
What makes this case similar to Thompson's complaint is that both complaints allege that retaliation took place in response to "protected" employee speech and both complaints include the "employer-rebuttal" that restraints on speech were necessary to maintain harmony among co-workers - a rebuttal that does not hold water in either case.  

(26)
Woodlock's ruling on Thompson's lawsuit even defies his own case law.  In the case of Stoyle v. Mansfield Municipal Electric Department, et al (USDC Case No. 05-10354-DPW), Woodlock allowed this particular harassment and retaliation case to go to trial with little, if any, speech on matters of public concern.  

(27)
Apparently in Woodlock's courtroom, those who file misconduct complaints to the Chief Judge of the First Circuit are denied such justice and their cases dismissed before a jury can rule in their favor.

CONCLUSION

Thompson is convinced that his only hope for justice is a constitutionally prescribed jury trial - a right that was enacted to eliminate the "tyranny" of giving one judge, or a panel of judges, the power to decide an individual's fate and a right that has been repeatedly denied to Thompson to maintain that "tyranny" over him.

If Thompson's civil rights were violated, and for purposes of deciding a motion to dismiss the Court is to presume that they were, then he has a right to a trial by jury.  

This panel's affirmation of Woodlock's dismissal of this case gives public school employers the power to illegally restrain speech and retaliate against teachers who speak out on matters of public concern (i.e. workplace harassment, union corruption, fraud, and concealment of material facts) so long as they fraudulently call it something else.

For the foregoing reasons, Thompson's Petition for Panel Rehearing and request for oral argument should be granted.
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CERTIFICATE OF SERVICE
I, Kevin Thompson, hereby certify that a copy of this petition for panel rehearing was mailed, postage prepaid, to David C. Jenkins, legal counsel for Littlefield, Whitten, and the City of Methuen, at Kopelman and Paige, PC, 101 Arch Street, Boston, MA 02110 and Joseph G. Sandulli, legal counsel for the MTA, at Sandulli Grace, PC, One State Street, Suite 200, Boston, MA 02109 on July 7, 2009.
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