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PLAINTIFF KEVIN THOMPSON'S REPLY TO DEFENDANTS' OPPOSITION TO PLAINTIFF'S MOTION TO DISMISS DEFENDANTS' COUNTERCLAIM

Pursuant to Superior Court Rule 9A(a)(3), Plaintiff, Kevin Thompson ("Thompson") hereby replies to the Defendants' Opposition to Plaintiff's Motion to Dismiss Defendants' Counterclaim.

Introduction

A reply memorandum has become necessary to respond to the FRAUD and "spin" contained in the Defendants' Opposition to Thompson's Motion to Dismiss the Defendants' Counterclaim ("Opposition").  If the Defendants' Opposition proves anything, it is how lies and a desperate attempt to "spin" those lies into something that they are NOT will "snowball" into a larger set of lies and a larger set of exhibits, which Thompson will be referencing at trial as proof that the Defendants' word is not credible.

Thompson's Motion to Dismiss the Defendants' Counterclaim was based on the FACT that the Defendants did not identify a single fact or exhibit to support its claim that Thompson's lawsuit is an "abuse of process".  

That reality remains unchanged.  The Defendants' Opposition and the ten exhibits attached to that Opposition only strengthen Thompson's contention that the Defendants' "abuse of process" claim is wholly frivolous and without merit.

Since the Defendants did not have a genuine, impartial "source" to justify the slander contained in the subject article at the time that it was written, they and their legal counsel have resorted to "googling" the internet, after the fact, to find blogs and articles pertaining to Thompson and his book.  Four of these blogs/articles, which were downloaded as recently as July 15, 2008, are attached to the Defendants' Opposition as Exhibits 1-4.

Thompson does not deny saying or writing anything attached to the Opposition as an Exhibit.  What he does challenge is how any of these exhibits support, or even suggest, that Thompson's lawsuit is an abuse of process.  

Yes, Thompson has publicized the corruption that he has endured in family court behind closed doors.  And yes, he has taken steps to hold the guilty accountable.  But how do these facts lead a reasonable person to conclude that there has been an abuse of process in this case?

And how does Thompson's lawsuit against the Valley Patriot help him to, as alleged by the Defendants, "embarrass and damage the reputation of two judges, the court system in general, lawyers (especially matrimonial lawyers who represent women), his former girlfriend and mother of his child, and news reporters who do not agree with his positions"?

The fact is that these absurd allegations have absolutely nothing to do with this case and everything to do with creating a "smokescreen" to distract the court from the Defendants' actionable crimes against Thompson.

Unlike the Valley Patriot, which used lies to maliciously defame Thompson's good name and reputation in the subject article, all of Thompson's comments and criticisms contained in his book and expressed to the media can be substantiated, because every one of them is based on truthful and accurate information.  

The Only "Abuse of Process" in this Case has been Committed by the Defendants, who are Guilty of Fraud on the Court

The Defendants continue to defend themselves in this case with fraud.  In their Opposition, the Defendants' fraudulently state, "Thompson admits to substantially all of the Newspaper Article's materials in documents supplied to the Newspaper or statements made by him."  

If that were the case, then where is "the material supplied to the Newspaper or in statements made by Thompson" which substantiate Porten's claims:

(1)
That Thompson's book contains SLANDEROUS statements attributed to Judge Manzi, Judge Digangi, the court clerks, the mother's lawyer, and the mother? 

(2)
That Thompson's book contains sensitive and privileged information ABOUT HIS SON?

(3)
That Thompson is CONSTANTLY ANGRY and fueled by others like the fatherhood coalition?

(4)
That Thompson was not able to present certain items at trial BECAUSE he failed to understand the court's rules of evidence?

(5)
That Thompson thinks that such details [the law and rules of the court] are minor and should not have prevented him from his day in court?

(6)
That Thompson's book and custody case have disrupted and affected his TEACHING?

And where is "the material supplied to the Newspaper or in statements made by Thompson that substantiate Duggan's claim that Thompson "hasn't seen his kids from his previous marriage in years and barely acknowledges their existence"?  

What can hardly be disputed is that none of these questions can be answered with a reference to the ten exhibits attached to the Defendants' Opposition.

With Regard to the Defendants' Reference to the Standard for Motion to Dismiss

As cited by the Defendants, a motion to dismiss for failure to state a claim should be granted "if it appears beyond doubt that the plaintiff (here the Defendants) can prove no set of facts of their claim which would entitle them to relief."  

The "proof" is a moot point as it pertains to the Defendants' Counterclaim since the Counterclaim does not contain a set of facts, or even a single fact, to support its baseless "abuse of process" claim. 

The Defendants' Counterclaim is nothing more than an attempt to harass and intimidate Thompson into dropping his lawsuit against them.

The Defendants Claim that Thompson Supplied the Very Material Which Defames Him is Fraud.

Of the ten exhibits attached to the Defendants' Opposition, not one of them substantiates the statements that Thompson specifically identifies in his Complaint as slander. 

The Defendants' reference to the first six paragraphs of the article is, for the most part, irrelevant.  Paragraph 3 does contain the falsehood that "much of what was presented at trial was sealed, like the DSS reports, for the protection of the minor son" and paragraph 5 does contain the falsehood that "Thompson blames everyone but himself for his loss"; but neither of these statements contributed in a significant way to Thompson's decision to sue the Defendants.

The flagrant slander begins in the seventh paragraph.  The Defendants justify the slander contained in this paragraph by ignorantly equating CRITICISM with SLANDER.  The Defendants' legal counsel, Peter Caruso, and Paula Porten, as an attorney herself, should know the difference.  CRITICISM is protected by the First Amendment.  SLANDER is a crime.

Thompson does not deny that he has CRITICIZED Judge Manzi, Judge Digangi, the Mother, and the Mother's lawyer; what he has not done is SLANDER them, which is the significant difference between the protected facts and opinion contained in Thompson's book and the unprotected LIES and opinion contained in Porten's article.  Unlike Porten, Thompson can support his opinions because they are based on credible, verifiable facts.

The eighth paragraph of Porten's article is justified with fraud.  There is nothing in Exhibit 4 or in any other source, including the book, which substantiates the claim that the book contains "privileged information" about Thompson's son.  

What is significant about Exhibit 4 is that it is a "timeline" regarding the banning of Thompson's book, which Thompson did not release publicly until June 29, 2006 - a full two months after Porten wrote her article!
This fact proves Porten guilty of perjury since she writes in item 5 of her affidavit (Exhibit 9), signed under the pains and penalties of perjury, that the exhibits attached to the Defendants' Opposition were reviewed by Porten, referenced in her preparation of the article, and used as her "sources" for the article.  

It should be noted that Exhibit 4, which is referenced elsewhere but is the only exhibit referenced by the Defendants to support the slander contained in the eighth and twelfth paragraphs, did not exist at the time that Porten wrote her article.
Contrary to the Defendants' assertion, the ninth paragraph is actionable as libelous because it repeats the false claim that the book contains "privileged information" about Thompson's son.  The paragraph also falsely alleges that the judge ordered that this nonexistent "privileged information" be deleted from the book.  The judge ordered no such thing.  She banned the book in its entirety with no conditions expressed to allow Thompson to re-release it.

In the tenth paragraph, Porten fraudulently writes that Thompson refused to edit the book.  As stated in his Complaint, Thompson did in fact edit the book to eliminate identifying information pertaining to the mother, the maternal grandmother, and his son.

The Defendants' claim that "the refusal to edit" appears in Thompson's interview with Tucker Carlson in Exhibit 3 is fraud.  A review of this exhibit proves that nothing about editing the book was discussed in this interview.  Thompson simply admitted in this interview that he would not be adhering to Judge Manzi's book ban on the grounds that her order was illegal and, therefore, null and void.

With regard to the DSS report, which Porten frequently references in her article as impounded, the DSS report was released to Thompson and the Mother in redacted form.  Moreover, the only statements referenced from the DSS report in the book are the lies expressed by the Mother and her accomplices about Thompson. 

The eleventh paragraph contains the slanderous claim that Thompson was not able to present certain items at trial because he failed to understand the court's rules of evidence.  The Defendants' references to page 3 of Exhibit 4 and page 4 of Exhibit 5 only add to Thompson's proof that this slanderous claim is baseless.

Aside from the fact that Exhibit 4 is a timeline pertaining to the banning of Thompson's book, which occurred two years after his child custody trial; Exhibit 4 is also the exhibit identified earlier as the one produced by Thompson two months after Porten's article was published.

Page 4 of Exhibit 5 also pertains to the banning of Thompson's book, which means that it is also irrelevant as it pertains to Thompson's knowledge of the rules of evidence at his child custody trial.  

What Page 4 of Exhibit 5 does expose is Porten's MALICIOUS intent.  Anyone who were to read the full paragraph referenced on page 4 of Exhibit 5 would conclude that Thompson is NOT criticizing the court for its rules; but for its incompetent knowledge of the rules, its creative interpretation of the rules, and its double standard enforcement of those rules, which were NOT enforced on lawyers in his case.  

But this FACT would not support Porten's agenda to slander Thompson as a critic of her profession.  So instead, she limited her reference to a single procedural error made by Thompson, which was deliberately taken out of context, to deceive readers of the Valley Patriot to believe that Thompson thinks the law and rules of the court are trivial and should not apply to him.

This claim is particularly egregious since it portrays Thompson as the polar opposite of everything that he stands for and writes about in his book.  The overriding theme of Thompson's book is that fathers and children would not be harmed in family court if there was a STRICT adherence to the law as it is written.  

The fact is that if the judges in Thompson's case had complied with the law and adhered to the "rules", then Thompson would not have had the material to write a 315-page book on that specific topic.


To substantiate the comments in the twelfth paragraph, the Defendants reference Exhibit 4 exclusively, which as previously stated, did not exist at the time that Porten wrote her article.


The thirteenth paragraph contains the slanderous statement that "sources in the school have said that his book and custody battle have disrupted and affected his teaching."  Since Thompson's book and custody case did not, in any way, affect or disrupt his teaching, Thompson demanded in his Complaint that Porten identify her "sources in the school" so that Thompson could confront them at the trial as false witnesses against him.  These nameless "sources" remain a mystery.  

For the record, Thompson's "problems" at Methuen High School had nothing to do with his teaching and everything to do with school politics and workplace harassment, which was occurring outside of his classroom because he had the courage to expose the corruption in his union's election process.

The fourteenth paragraph is simply the expression of an ignorant opinion.  Therefore, it is not slander and was not referenced as slander by Thompson in his Complaint.

Contrary to the Defendants' Claim, Thompson Will be Proving Actual Malice

The Defendants' "creative spin" of the exhibits attached to their Opposition reveals that everything reported in Porten's article as a "fact" was either known by her to be false or published with a reckless disregard of whether it was false.

Although the Defendants fail to admit to this "source" in their Opposition, the similarity between the lies expressed in court and the lies contained in Porten's article indicate that Porten's actual "source" for her slanderous article was her sister attorney and attorney for the Mother, Debra Dow.  

Thompson contends that Porten eagerly accepted everything told to her by Dow, with full knowledge that she was a wildly biased source, because she knew that Dow would slander and discredit Thompson as opposing counsel.  Porten did not check her facts, because if she did, her agenda to recklessly defame Thompson's good name and reputation would have been thwarted.  Even David Wedge, the defendant-reporter in the Murphy v. Boston Herald defamation case, who was found guilty of libel and malice, made an effort to get Judge Murphy's response to the allegations being made about him!

With full knowledge that her article was slanderous and malicious, Porten published the article under a male pen name to conceal the fact that she is a woman and a family court attorney.  

The concealment of Porten's gender and profession were significant because, as she revealed to the three other owners of the Valley Patriot at a meeting called to convince them to not publish Thompson's story, Porten despises Thompson as a vocal critic of her profession and as a whistleblower of the crimes committed against fathers behind closed doors in family court.

Barring perjury, it will be proven at trial that it was Paula Porten, and only Paula Porten, who responded to her failure to kill the positive story about Thompson with a malicious and slanderous article of her own to discredit Thompson and his message. 

Although Thompson has much more to communicate, the ten-page limit on reply memoranda, pursuant to Superior Court Rule 9A(b)(4), precludes Thompson from commenting further at this time.  Therefore, he requests a hearing on this matter.
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Kevin M. Thompson

DECEMBER 18, 2008 TESTIMONY

My Motion to Dismiss the Defendants' Counterclaim was based on the FACT that the Defendants did not identify a single fact or exhibit to support its claim that my lawsuit is an "abuse of process".  

That reality remains unchanged.  The Defendants' Opposition to my motion and the ten exhibits attached to that Opposition only strengthen my case against the Defendants, including my contention that the Defendants' "abuse of process" claim is wholly frivolous and without merit.

Since the Defendants did not have a genuine, impartial "source" to justify the slander contained in the subject article at the time that it was written, they and their legal counsel resorted to "googling" the internet, after the fact, to find blogs and articles pertaining to me and my book.

Most of what I need to communicate was conveyed in my reply memorandum.  Unfortunately, the ten-page limit on reply memoranda precluded me from communicating everything.

The malicious intent and conflict of interest are so self-evident, as it pertains to Porten as the author, that Porten and her boyfriend, Tom Duggan, fraudulently denied that Porten wrote the subject article for two years.  

When critics of Porten's article demanded that the Valley Patriot produce the fictional "Tom Dunham" and his credentials, Tom Duggan originally claimed that "Tom Dunham" was a pen name.

When that explanation did not appease the critics of Porten's article, Duggan claimed that the article was written by him with the story that "Tom Dunham" was not a pen name, but his name, mistakenly changed by a last-minute spell check.

This story defied the fact that spell checks do not change proper names unless the spell check is customized... which would mean that the fictional Tom Dunham was manually inputted into the Valley Patriot computer, but not Tom Duggan, whose name appears more often than any other name in that newspaper.

Duggan and Porten stuck to this story for two years.  

In a May 9, 2006 email to a Daniel Iagatta, Duggan wrote:

I am a little puzzled as I check my facts before I print them.  Where do you get your facts as to accuse Ms. Porten of doing something she had nothing to do with?  A defective crystal ball, perhaps?

As recently as March 26, 2008, Porten herself responded to a critic of her article with the statement: 

tom duggan wrote it.  had you seen the paper, you would have seen that it was a point-counterpoint between tom duggan and ralph wilbur...

Aside from the fact that it was not written by Duggan, Porten's description of her article as "half of a point-counterpoint" can also be confirmed as fraud by anyone who were to actually read the two articles.

Since the Defendants recently became aware that I have the evidence and witnesses to prove that the subject article was written by Porten and not Duggan, they responded with an affidavit from Paula Porten, in which she admits to this FACT without coming clean with the whole truth.  

Porten writes in Paragraph 3 of her affidavit, attached to the Opposition as Exhibit 9, that she was "one of the authors of the News Article which appeared in the May-2006 Edition on page 23 entitled; "Father's Priorities are Out of Wack."

If anything, this admission proves that Duggan was lying when he claimed that Porten had nothing at all to do with the article.

In Paragraph 5 she writes, "I have reviewed the Exhibits attached to the Opposition and state that I referred to them in my preparation for the News Article and used them as sources and as a basis for my belief in the truth of what was published.

Although Porten's affidavit confirms that Porten and Duggan were concealing Porten's involvement for two years, it does not go far enough because it is still perjury as written.  

Porten was not "one of the authors of the subject article", she was the one and only author of this article!  That is what my evidence and witnesses will be confirming.

Furthermore, it is in Porten's affidavit, signed under the pains and penalties of perjury, where she declares that her "sources" for the article were the exhibits attached to the Defendants' Opposition (including Exhibit 4, which did not exist at the time that Porten wrote her article).

With Regard to the Defendants' Claim that I am a Limited Public Figure:

As stated in previous documents, I do not dispute that I am a limited public figure, which is the reason why I will be proving "actual malice" at trial with the same kind of "circumstantial evidence" that Superior Court Justice Ernest B. Murphy referenced, as a public figure, in his successful 3.4 million dollar libel lawsuit against the Boston Herald.  

As cited in the case of Murphy v. Boston Herald (which found actual malice exclusively on a jury finding that the defendant-reporter had not been 100% truthful during his testimony), a determination of actual malice may be made on the basis of circumstantial evidence.  (See Harte-Hanks Communication, Inc. v. Connaughton, 491 U.S. 657, 668 (1989); Milgroom v. News Group Boston, Inc. 412 Mass. 9, 12-13 (1992); McAvoy v. Shufrin, supra at 599; Stone v. Essex County Newspapers, Inc. 367 Mass. 849, 868 (1975) ("it would perhaps be rare for a defendant in such a circumstance to admit to having had serious, unresolved doubts").

My evidence that Porten and Duggan have not been truthful goes well beyond circumstantial evidence.  In fact, the case brought against the Boston Herald pales in comparison to my case against the Valley Patriot as it pertains to the volume of available evidence and degree of slander.

At least, the reporter for the Boston Herald, David Wedge, had the integrity to not hide his agenda behind a pen name. 

With regard to The Defendants' Claim that My Allegations are Unfounded, Filed With An Ulterior Motive, and An Abuse of Process:

I previously addressed this claim in my Response to the Defendants' Answer to my Complaint.  

To repeat... my lawsuit has absolutely nothing to do with promoting or re-litigating my child custody case; absolutely nothing to do with embarrassing judges, lawyers, and the mother of my child; absolutely nothing to do with my book; and everything to do with holding Paula Porten, Tom Duggan, and the Valley Patriot accountable for their malicious and slanderous public attack on me.

And contrary to the commentary contained in this section of the Defendants' Opposition, I was more than satisfied with the article credited to Ralph Wilbur.  

The only relevance that Wilbur's article has to this lawsuit is that it served as a catalyst for Porten's actionable crimes against me.  

The one and only ulterior motive of this lawsuit is to hold Porten, Duggan, and the Valley Patriot accountable for defaming my good name and reputation, for refusing to print a retraction or my rebuttal, and for lying about the article for over two years to conceal Porten's "conflict of interest" involvement.

With regard to the claim that I sued the Valley Patriot as a "shunned article submitter":

I have been "shunned" by many different media outlets over the last five years, who have specifically shunned my efforts to expose the corruption occurring behind closed doors in this state's family courts. 

The difference between these other newspapers and the Valley Patriot is that none of these other newspapers attempted to slander and discredit me with lies reported as facts.

And none of these other media outlets attempted to conceal a malicious agenda by hiding behind a fictitious name.

In conclusion with regard to the Counterclaim, a motion to dismiss for failure to state a claim should be granted "if it appears beyond doubt that the Defendants can prove no set of facts of their claim which would entitle them to relief."  

The "proof" is a moot point as it pertains to the Defendants' Counterclaim since the Counterclaim does not contain a set of facts, or even a single fact, to support its frivolous "abuse of process" claim. 

Therefore, it should be dismissed with sanctions against the Defendants for Paula Porten's affidavit-communicated fraud on this court.
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